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FOREWORD 





The United States has had fourteen Chief Justices, 
John Marshall being the fourth and Earl Warren the 
fourteenth. The growth of American constitutional law, 
therefore, antedates Marshall. But many of the main 
currents that are felt to this day started with him. So 
it is that he isthe one with whom we Americans identify 
the origin of our basic constitutional doctrines. The 
span from Marshall, who started his service in 1801, to 
Warren, who took his seat in 1953, is short in world 
history. But in that period there has been a vast evolu- 
tion of our concepts of governmental power and of the 
rights of man. It is with those larger developments that 
these Lectures deal—from Marbury v. Madison, 1 Cranch 
137, written by Marshall,to Brown v. Board of Education, 


347 U. S. 483, written By Warren. ae 
What follows is not, however, anf American treatise. ` 
India is a part of the story. Though India has had a | 
Constitution only since 1949, her rate of evolutiomis at 
a much faster tempo than marked our early years. The 
pressures of the complex forces of twentieth century Asia 
have thrust on India problems of a dimension hardly yet | 
appreciated by the West. India has been tackling those O 
problems within the framework of a democratic society 
under a government of laws, not of men. Hence I have os | 
marked the period included in these Lectures not only by — 
the period from Marshall to Warren, but alco from the Z 
time of India’s independence to the day late in 1954 w ; 
Bijan Kumar Mukherjea, Pete ia a an i $: 
became India’s fourth Chief — 
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nation, and consequently} the theory of every such gov- 
ernment must be, that an act of the legislature, repugnant 
to the constitution, is void.” 

It was Chief Justice Mukherjea who wrote im Bes Vv. 
Orissa, 16 Sup. Ct. Jour. 592, 597-598: 

“If the Constitution of a State distributes the legisla- 
tive powers amongst different bodies, which have to act 
within their respective spheres marked out by specific 
legislative entries, or if there are limitations on the legis- 
lative authority in the shape of fundamental rights, ques- 
tions do arise as to whether the legislature in a particular 
case has or has not . . . transgressed the limits of its con- 
stitutional powers. Such transgression may be patent, 
manifest or direct, but it may also be disguised, covert and 
indirect . ... In other words, it is the sik a 
Act that is material and not merely the form or outward > 
appearance. ... The legislature cannot hiarr o the se 
constitutional a by employing an indirect _ 
method.” — 
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THE AMERICAN AND INDIAN EXPERIMENTS 











A. The Ultima Ratio. 


‘Justice Holmes often expressed his philosophy that 
force was the sanction of law, that force rather than jus- 
tice was the ultimate. In the year 1920, Holmes wrote, 
“I do think that man at present is a predatory animal. I 
think that the sacredness of human life is a purely munici- 


: pal ideal of no validity outside the jurisdiction. I believe — 
that force, mitigated so far as may be by good manners, = 
is the ultima ratio, and between two groups that want to — — 
make inconsistent kinds of world I see no remedy except = 


force.” Holmes-Pollock Letters (1942) Vol.2,p.36. In = 

1917 he stated the same creed as follows: “... when men __ na ZA Ta 
dier in taste as to the kind of weehl Shay saati SE 
thing to do is to go tg work, BDNE — oa 
Letters (1953), Vol. 1, p. 116. - 
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always at war with the Gandhian philosophy that — 
power of the soul could, indeed, be the most potent, posi- 
tive force in the affairs of men. In the sweep of history, 
justice is the ultima ratio. The power of its ideas sur- 
vives the hordes of all barbarians, the decrees of all 
dictators. Jesus of Nazareth proved it by the vitality of 
the ideas he loosened upon the western world. Buddha 
did the same in Asia. 


B. Truth Is Not Partisan. 


The accounts from Communist China show a different 
approach in the search for truth and justice. It is so 
different that it marks a throwback to the days of the 
Star Chamber, when judges knew what evidence they 
needed to convict and sanctioned every procedural device 
likely to produce the desired results. An insight into 
modern Chinese methods is given in the chronicles of 
A. R. MacKenzie, Squadron Leader of the Royal Canadian 
Air Foree, shot down during the Korean war and held in 
prison by the Chinese for two years. He was, indeed, 
kept in solitary confinement for 465 days until he broke, 
confessing, contrary to the facts, that he had been briefed 
to fly over China, that he was shot down over China, that 
he was captured in China. MacKenzie relates the 
Chinese technique: 

“One day one of the interpreters gave me a po ee 


in Communist dialectics. He explained | that truth 2 ae ~ 
partisan, and that what helps the people is the truth. ey ee. 


“Tn other words, even if I had mat biia shot — ove — 
China and said I had basa, ee ee 
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The idea that “truth is partisan” is at war with the con- 
cepts of due process that dominate both American and 
Indian jurisprudence. Those who believe that “truth is 
partisan” are unworthy of the great traditions of the law. 

Those who undertake the search for justice are mem- 
bers of a universal priesthood. The search is world-wide. 
No race is excluded. We of the West have had our great 
exponents of truth; we have had judges and lawmakers 
whose sense of justice was universal, not parochial, whose 
philosophy was timeless, not tuned to the climate of the 
day. Weof the West have often forgotten that the East 
has also had great exponents of the same faith. We of 
the West have sometimes even forgotten that the seeds 
of our political revolution and the seeds of our ethical 
revolution came out of Asia. 


C. The Multi-Racial Community. 


America, however, has made her own unique contribu- 
tions. One is in the manner in which she has built one 
community and one people out of many races. We have 
had our share of racial animosities and prejudices. We 
had the repressive alien and sedition laws, the Native 
American movement, the Know Nothing Party, the 
American Protective Association, and the Ku Klux 
Klan—to mention only a few. But these agencies of 
intolerance did not gain many adherents; and in the 


span of our history they were relatively unimportant. 
We are today one people, with one flag, one political sae 3 


one loyalty. = 
Emma Lazarus wrote immortal words for our : : 
of Liberty: . 


F 






Give me your tired, your poor, eee 
Your huddled sas yearning t0 breathe e 
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That message is not mere sentiment. It represented 
for years the American political creed and the American 
international policy. The words of Emma Lazarus 
stated the American ideal that our continent was to be 
an asylum for the refugees of the world. That policy 
basically altered our national character and brought in its 
wake a host of problems relating to civil rights. 

That policy was not always followed. Fear of the 
great Chinese influx in the West led to a Chinese Exclusion 
Act in 1882. Efforts to curtail immigration so as to make 
America less of a political asylum followed. Literacy 
tests were proposed and laws containing them were passed, 
only to be vetoed by Cleveland, Taft, and Wilson. Fi- 
nally one such act was passed over Wilson’s veto. There 
followed, in 1921, a quota system which, in its general > 

— * survives today. We did, however, become once 
more a political asylum during and after World War II, 
admitting many thousands who were political refugees 
and displaced persons. Hitler's madness gave us illustri- 
ous men and women, including the grerț Albert Einstein. __ 0 

So it is that for most of our national existence, we have © 
been an asylum for refugees. The extent of our depend- 
ence on immigration for growth and development can be 
appreciated only when we remember that during the > 
period 1820 to 1948 our population was increased by — 
nearly 39 million immigrants. 

Over the years, Europeans made up the great bulk Gf: 


the new immigrants. But Asians, too, came in large — x 
numbers: since 1820, nearly 400,000 Chinese — — = i — 
300,000 Japanese. — 









Many ——— Sade eased isq ualif a 
to become citizens or, though qualified, chose to r stain 
their alien status. “But the. effect of — Fou ur te — 
Amended ofound. Ths , Amend — 
ment provides⸗ CREE ieee REE 
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United States and of the State wherein they reside.” By 
the dictate of that Amendment, all those bern here are 
citizens, whether their parents were white, black, brown, 
or yellow; aliens or citizens. 

The story of the American melting pot is the story of 
how peoples of many tongues and many races became one. 
In America, the new arrivals often lived apart, clinging 
to their old customs and forming clannish groups in the 
community. Their work and future were in the United 
States; but their memories were still abroad; and they 
lived half-way between the old country and the new. 

But the second generation was different. The young- 
sters were part of the new community that was forming 
in America. They attended the public schools and 
learned one history, one language, one loyalty. The 
public school was the true melting pot: and the public 
school teacher was the leading architect of the new 
America that was being fashioned. The races no longer 
stood apart. They were equals in the classroom. Merit 
rather than race also set the standard on the athletic field. 
The laurels went to the best student, whatever his or her 
race. Race became less and less important, as students 
were judged on their performance. The notion of equal- 
ity was more than a declaration of principle; it was F 
working creed. 

This process of assimilation greatly affected the Ameri- 
can community. Many of the immigrants went to work = 
at the bottom of our industrial scale, furnishing the man- O — 
power for mines, factories, and mills. Soon they were to et 
supply a push at the bottom that was felt at the top. E a X 
And it was not long until many at the bottom started — 
moving up the ladder. 2 — ae ee 
The language, songs, and folk ways of the newcomers — 
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religious diversities brought home the necessity of toler- 
ance for every group in the nation. 

These immigrants furnished America with artisans, 
politicians, scientists, artists, business executives, poets 
and authors, teachers and judges. As the Danish poet, 
Adam Dan wrote, 


“We came not empty handed here 
But brought a rich inheritance.” * 


And so it was that even when the first generation re- 
mained aloof, the second and third did not. The young- 
sters who came to maturity through our public school 
system lost their racial identity and became plain Ameri- 
cans, standing on their merits before their fellow men, 
and winning or losing according to their abilities. 

This process of assimilation did not work perfectly. 
There were instances of prejudice and discrimination. 
The Negroes were long suffering, perhaps the ones who 
felt discrimination the most. But over the decades great 
progress was made, even in their case. | 

I will discuss later their advances in the public life of 
America, how in 90 years they have emerged from slavery 
to positions of distinction. Their victories sometimes 
were long in coming. But their right to equality of treat- = 
ment has at last been realized. No minority in any 
country has progressed so far in the same —— of me 5° 
as the American Negro. Today he sits in our legislatu 
on our school boards, on many of the adm nist 
agencies, and on — — — 











“In the case of most of th 
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whatever his race, or creed, or religion, was part of a new 
and exciting adventure in living and working together, 
in building one nation out of some thirty different races. 
Out of diversity we found a new unity. 

The measure of our success is indicated by the situation 
in Hawaii during World War II. That Pacifie outpost 
wrote a memorable record during the war years. Not one 
act of sabotage implicated any resident, yellow or Causa- 
sian. The Chinese and Japanese who live in Hawaii 
proved that loyalty has no color line, that the yellow races 
can be as devoted to freedom as any other people. 

Racism in America has not been completely eradicated. 
It is a sturdy pestilence. Racism and intolerance raise 
their heads repeatedly, not only in America but in every 
land. India also has had bitter experiences with 
intolerance. 

India, I gather, does not have quite the same problems 
of a multi-racial community. But on the Indian sub- 
continent are peoples of different races and different re- 
ligions, and peoples of many different tongues. not to 
mention dialects. The Constitution of India,while pro- > 
moting the Hindi language (Articles 344 (19 and 351), 
recognizes in the Eighth Schedule fourteen languages. 

India’s experience with a multi-racial community ex- 
tends back many, many years. Under the British regime, 
minorities were, in a sense, protected, for each one had a 
separate electorate register from which the particular | 
minority sent its own representatives to the legislature. 
The system that prevailed under the British in India was — 
comparable to that which obtains today in —— where — 
one district returns only a Druze to Parliar — 
a Moslem, another, a Christian. — * 
tribution of seats in the I legi >, nc 
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ences rather than to promote harmony among the several 
minorities: 

“. . . it prevented the various communities from de=- 
veloping a sense of political unity rising above race or 
religion. In other words, it tended to perpetuate the 
problem of minorities. Half a dozen separate electorate 
registers for a single legislature, and each member of the 
legislature owing his allegiance, not to the country as a 
whole, but to his own particular group in his own 
community.” 

Now that India has rid herself of the separate electorate 
register, she has acquired the capacity to weld many races 
and groups into one, to make one nation, indivisible, with 
equality and justice for all. The prospects for success are 
brightened by reason of the guarantee of Fundamental 
Right contained in Article 15 (1) of the Constitution—a 
guarantee which bans discrimination based on religion, 
race, caste, sex, or place of birth. | — Ù 

The Supreme Court accordingly held in Das v. — ai 
16 Sup. Ct. Jour. 546, that elections based on separate  — 
electorates for members of different religious communities = = 
offended Article 15 (1) of the Constitution. — — — 

The Supreme Court of Tudia hes stenak other tailing 
blows at attemps to divide the community among classes _ 
based on race, caste, or religion. Thus the State of Me — — 
dras filled its Engineering School pursuant to a quota sys- — r 
tem based on religion, race, and caste. — e * ey MMe 32 
seats ‘available eS ‘were a eal lo ring = 
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was filled. Yet on the merits he stood ahead of non- 
Brahmins who were admitted. A unanimous Court held 
the denial of his admission to be unconstitutional in ight 
of Article 29 (2) which provides, “No citizen shall be 
denied admission into any educational institution main- 
tained by the State or receiving aid out of State funds 
on grounds only of religion, race, caste, language or any 
of them.” 

The Court struck down a lke provision in the Madras 
law regulating the selection of persons for the judicial 
service. Wenkataramana v. Madras, 14 Sup. Ct. Jour. 
318. Article 16 of the Constitution provides: 

“(1) There shall be equality of opportunity for all cit- 
izens in matters relating to employment or appointment 
to any office under the State. 

“(2) No citizeng shall, on grounds only of religion, race, 
caste, sex, descent, place of birth, residence or any of them, 
be ineligible for, or discriminated against in respect of, 
any employment or office under the State. ... 

““(4) Nothing in this article shall prevent the State 
from making any provision for the reservation of appoint- 
ments or posts in favour of any backward class of citizens 
which, in the opinion of the State, is not adequately rep- 
resented in the services under the State. . . .” 

Madras selected the candidates pursuant to a quota 
system which provided: | je eee 

Harijans .. > ys a Sede Jo St ands ae ee ee 
Muslims... - +++ +++ ++ 0022 rreren eee ee eee ees BO 
Christians: «<< <6 256 ond oann a A ee eds ee ee 

Backward Hindus....-.--.-+-+<2ete-teereeneeees WW 


d — —— — 
Non-Brahmin Hindus. -------- +--+ ++ -+0000- ee, 
* f) * 
Brahmins — — .. ttt te ee eet eee ee — par a 
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ward Hindus. The balance of the quota system was 
struck down as unconstitutional. 

Thus the problems of India are in many ways re- 
lated to America’s. And India’s approach is similar to 
America’s. . 

Rejection of the class conflict is deep in India’s philoso- 
phy. “The conflict between monied classes and labourers 
is merely seeming,” Gandhi wrote. “When labour is intel- 
ligent enough to organize itself and learns to act as one 
man, it will have the same might as money, if not much 
greater. The conflict is really between intelligence and 
uninteligence. Surely it will be folly to keep up such 
a conflict. Unintelligence must be removed . . . Capi- 
tal as such is not evil; it is its wrong use that is evil. 
Capital in some form or other will always be needed.” 


D. Government of the People. 


India and the United States both recognize that the 
people are the basis of all sovereignty. The Preamble of — 
our Constitution reads: : 

“We the People of the United States, in Order to form 
a more perfect Union, establish Justice, insure domestic i 
Tranquility, provide for the common defence, promote — 
the general Welfare, and secure the Blessings of Liberty . 
to ourselves and our Posterity, do ordain and — > — 










The Preamble of India’s Constitution | expresses | 
similar political philosophy: — ze 

“WE, THE PEOPLE OF INDIA, having sole N — pies fi 
solved to constitute India into a SOVER] DEMO- — 
CRATIC REPUBLIC and to secure to — 

JUSTICE, Social, — olitics 
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IN OUR CONSTITUENT ASSEMBLY this twenty- 
sixth day of November, 1949, do HEREBY ADOPT, 
ENACT AND GIVE TO OURSELVES THIS CONSTI- 
TUTION.” 

Gandhi wrote in 1941, “We have long been accustomed 
to think that power comes only through Legislative As- 
semblies. I have regarded this belief as a grave error 
brought about by imertia or hypnotism. A superficial 
study of British History has made us think that all power 
percolates to the people from pariaments. The truth is 
that power resides in the people and it is entrusted for 
the time being to those whom they may choose as their 
representatives.” 

The United States and India share Abraham Lincoln’s 
theory: government of the people, by the people,’ for 
the people.* We both know that the sovereignty of 
good will is vastly more powerful than the sovereignty of 


*4 philosophical restatement of the theory of government of the 
people, by the people, and for the people was recently made by the 
distinguished Indian Socialist, J. P. Narayan. Mr. Narayan jomed 
the bhoodan movement, the one which has made oustanding progress 
in obtaining the voluntary distribution of large land holdings among 
the farmers. He stated the political theory of the bhoodan movement 
as follows: | 

“It does not aim at otne the Stats ia cedee to ase oe 


ends. As a corollary, it does not wish to create or become a political Ss oe 


party in order to capture the State. It aims rather at- 





the people, independently of what the State may or may not want, S = j f 


to carry out a revolution in their own lives, and throngh: fiata 








12 TAGORE LECTURE I 


— 


force and coercion. We both provide a universal 


franchise. 
Prime Minister Nehru recently emphasized the im- : 
portance to India of the concept offsovereignty o =- £ 


will, as contrasted tojtheory of coercion which dominates 
— Chee Speaking of the Chinese, he said: 

“They are very keen on changing their economy, and 
there are no such difficulties as we have, i. e., parliamen- 
tary institutions and all kinds of three readings and select 
committees, all of which take a long time. They can 
pass a law overnight, if they want to. Nevertheless, they 
go on saying that it will take them 20 years to lay the 
socialist basis of their society, to have a socialist economy, 
in spite of ail the speed with which they may work. They 
go on saying they are not opposed to compulsion. We 
may say we are opposed to compulsion. They are not. 
Nevertheless, no country, however strong it may be, can 
ultimately compel large numbers of people. | — 

“As here, they have got vast numbers of peasants. x 
They can press them, they can carry on propaganda ee 
amongst them and they can do everything. Inthe final a 





tives with eighteen crores (counting only the adults) of the people. a 

To the extent the eighteen crores look after their affairs directly, to = 

that extent the powers and functions of the State are restricted and __ 

real democracy is practised. | — Rn GES Ba 
“The experience of communist countries that if the imm 
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analysis, they have to win them over; and they cannot 
go against widespread wishes of the peasantry there.” 
What the people have created, the people can change. 
Therefore, Article V provides for amending the Consti- 
tution of the United States. Such amendments may orig- 
inate in Congress or in a special convention, but in either 
case they must be ratified by three-fourths of the States. 
The power of amendment is, however, not unlimited. 
Article V provides “that no State, without its Consent, 
shall be deprived of its equal Suffrage in the Senate.” 
The Indian Constitution also provides for amendment, 
the pertinent provision being Article 368. The amending 
process has often been used in America. Up to 1955, our 
Constitution has been amended twenty-two times, the last 
one restricting the President to two terms.* The Indian 
Constitution was amended in 1951, the major amend- 
ments affecting land reform, free speech, the right to 
engage in business, and parliamentary procedure. 
Neither the American nor Indian political philosophy is 
doctrinaire. Each looks to practical results more than 
to slogans or theory. Neither is wholly committed to the 
welfare state. Both America and India use publie and — 
private enterprise to supplement each other, though each 
with a different emphasis than the other. In America, 
public enterprise supplements private enterprise in many 
sectors. There is, for example, the increasing awareness 
of the responsibility of government for the problems of : 
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cepted in India than in America. Yet India’s socialism 
is qualified by a pragmatic approach. Thus Nehru 
recently said: 

“T think it is advantageous for the public sector to have 
a competitive private sector to keep them up to the mark. 
The publie sector will grow. But I feel that if the private 
sector is not there, it is abolished completely, there is a 
risk of the public sector becoming slow—not having that 
urge and push behind it. It depends on men, of course. 
On the whole, it is a good thing to have a private sector, 
something where the surplus energies of people who are 
not employed in the publie sector may have some play, 
provided, of course, that you control the private sector 
in the interest of your National Plan. You ean control 
it in a hundred ways. Control it by all means. But 
where you do not control, give them room to exercise 
initiative and bring results.” 


E. Human Rights. 


The United States has its Bill of Rights,* the name 
usually given to our first eight Amendments. These in- 
clude the right to freedom of speech and of press, the right 
to freedom of religion, the right peaceably to assemble, the 
right to privacy, the right to jury trial in criminal and in 
most civil cases, the right to be represented by counsel, 
the right to be confronted by the opposing witnesses, 
the right to be free from the compulsion of testifying 


against one’s self, and protection against double jeop- 


ardy. Moreover, Article I, Sections 9 and 10 of the Con- 


stitution outlaw bills of attainder and ex post facto laws. 
As important to human rights as our Bill of Rights are the 
Thirteenth, Fourteenth, and Fifteenth Amendments,** _ = ae 

adopted at the end of the Civil Wa that — very, oS 
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right to vote irrespective of race, color, or previous 
condition of servitude. 

The Fundamental Rights in India’s Constitution® are 
the Indian counterpart of these provisions in the Ameri- 
can Constitution. India’s fundamental rights inelude 
freedom of speech and expression, the right to assemble 
peaceably and without arms, the right to freedom of con- 
science and freedom of religion, protection against double 
jeopardy and against ex post facto laws, the right to move 
freely throughout the nation, the right to equality before 
the law, freedom from discrimination against a citizen on 
grounds of religion, race, caste, sex, or place of birth. 
India is on the side of an important aspect of our Fifth 
Amendment, for she,too,has a guarantee against self- 
incrimination in Article 20 (3). And comparable to our 
Thirteenth Amendment is Article 23 (1) abolishing “traf- 


fic in human beingjand begar and other similar forms of Š 
oreed labour.” 


India and the United States share to a large degree a 
philosophy respecting the relation of the State to the 
Church. Some 2,000 years ago, Jesus advised, “Render, 
therefore, to Caesar the things that are Caesar’s, and to — 
God the things that are God's.” Luke 20:25. This polit- — 
ical philosophy is the root of the present doctrine of sepa- | 
ration of Church and State that obtains in the United © es 
States. That doctrine found expression in the First 
Amendment to the United States Constitution. — 2 

Separation of Church and State is also refleted in 3 
shall * compelled to pay any — the proceeds of 


yu 
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tained out of State funds.” As Justice P. N. Sapru said 
in his Agra University Lectures in 1953, “Our state has 
no established church. It assures to every citizen free- 
dom to worship God in his own way and observe an atti- 
tude of strict neutrality towards all religions in this 
country.” 

India’s Constitution has innovations not found in the 
Constitution of the United States. For example, Article 
16 (1) provides, “There shall be equality of opportunity 
for all citizens in matters relating to employment or ap- 
pointment to any office under the State.” Article 24 
provides. ““No child below the age of fourteen years shall 
be employed to work in any factory or mine or engaged 
in any other hazardous employment.” 

An even more striking feature of the Indian Constitu- 
tion, not found in ours, is the provision for preventive 
detention (Article 22 —(7)), diseussed in Lecture 





Another feature of the Indian Constitution which is not 
found in the United States Constitution is the Directive 
’ Principles of State Policy contained in Articles 36 to 51. 
These directive principles set forth the economic, social, 
and political goals of the Indian Constitutional System. 
For example, Article 38 provides: “The State shall strive > 
to promote the welfare of the people by securing and pro- = 
_tecting as effectively as it may a social order in which = Si 
justice, social, economic and political, shall inform all the ee 
institutions of the national life.” Article 39 states: “The —— 
State shall, in particular, direct its policy toward 5 See : 
ing—(a) that the citizens, men — equa ally, 
the ownership and control of the r material * — me =: 
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women; (e) that the health and strength of workers, men 
and women, and the tender age of chìldren are not abused 
and that citizens are not forced by economic necessity 
to enter avocations unsuited to their age or strength; (f) 
that childhood and youth are protected against exploita- 
tion and against moral and material abandonment.” 
Article 45 provides: “The State shall endeavor to pro- 
vide, within a period of ten years from the commence- 
ment of this Constitution, for free and compulsory edu- 
cation for all children until they complete the age of 
fourteen years.” 
As Justice Sapru stated in his Agra University Lectures 
in 1953, “In these directive principles of state policy will 
be found the entire philosophy on which the ‘welfare 
state’ in any modern community is founded.” 
Article 37 provides that these principles are not enforce- 
able in any court. It was so held by the High Court of 
Madras in Jn re Thomas, 40 A. I. R. 21, where an attempt 
was made to assert a claim based on the provision in Arti- 
cle 46 for promoting the educational interests of the 
“weaker sections” of the people. Dr. B. R. Ambedkar, 
however, has observed, “Who should be in power is left to 
be determined by the people, as it must be, if the system is 
to satisfy the tests of democracy. But whoever captures ~~ 
power will not be free to do what he likes with it. Inthe © 
exercise of it, he will have to respect these instruments — F 
of instructions which are called Directive Principles. — — 
cannot ignore them. He may not have to answer for their — ae — 
breach in a Court of Law. But he will cert ee — 
answer for them before the — at ele 
7 Const. Assembly Debates 41. © 
The United States = a Due Pro: ss Clause k 
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There is no Due Process Clause in the Indian Con- 
stitution. There are, instead, provisions of the following 
character: 

Article 21. “No person shall be deprived of his life or 
personal liberty except according to procedure established 
by law.” 

Article 31 (1). “No person shall be deprived of his 
property save by authority of law.” 

In Gopalan v. Madras, 13 Sup. Ct. Jour. 174, the Su- 
preme Court of India rejected a contention that Article 21 
was the equivalent of the American Due Process Clause, 
insofar as procedural requirements were concerned. The 
Court held that Article 21 merely required that the legal 
procedure validly prescribed by the legislature be fol- 
lowed, and did not embody a concept of natural justice by 
which the Court was to test procedural requirements. 

Yet I discern in Indian judicial decisions a flavor of 
due process when it comes to questions of substantive 
law. One example is Arishnappa v. Bangalore City 
Bank, 41 A. I. R. 59, where the High Court of Mysore, 
in quashing an order deelaring that the petitioner could 
not continue as a member of a cooperative bank, stated: 

“However extensive the power of the Government may 
be considered to be under S. 59 of the Co-operative Socie- 
ties Act, its orders are lable to be questioned on the 


ground of want of Jurisdiction or failure to apply the prin- 


ciples of natural justice.” Id., 62. 


There is, also, the leading case of Harla v. Rajasthan, 14 | z S 
Sup. Ct. Jour. 735, decided in 1951 by the Soppene a 


of India. The case was a criminal prosecution for violat 
of a law of Jaipur — to — pium. 
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the court, speaking through Justice Bose, said is reminis- 
cent of American decisions on due process of law: 

“Natural justice requires that before a law can become 
operative it must be promulgated or published. It must 
be broadcast in some recognisable way so that all men 
may know what it is; or, at the very least, there must 
be some special rule or regulation or customary channel 
by or through which such knowledge can be acquired with 
the exercise of due and reasonable diligence. The thought 
that a decision reached in the secret recesses of a chamber 
to which the public have no access and to which even 
their accredited representatives have no access and of 
which they can normally know nothing, can nevertheless 
affect their lives, liberty and property by the mere pass- 
ing of a Resolution without anything more is abhorrent 
to civilised man. It shocks his econseience. In the ab- 
sence therefore of any law, rule, regulation or custom, 
we hold that a law cannot come into being in this way. 
Promulgation or publication of some reasonable sort is 
essential.” Id., 737. 

That decision calis to mind a line of cases in the United 
States Supreme Court holding laws to be in violation of 
due process when they are so vague that they provide no 
ascertainable standard of guilt. One such case is Umited 
States v. Cohen Grocery Co., 255 U. S. 81, where a law 
made criminal the making of “any unjust or unreasonable 
rate or charge in handling or dealing in or with” food 
supplies that were necessary to life. The standard was 
held to be too vague to warn men when they were near 


the prohibited line. And see Screws v. United States, 325 _ 


U. S. 91. As stated in Winters v. New York, 333 U. S. 
507, 515, “Men of common intelligence cannot berena 


sas 


to os at eee — of the enactment.” GR geo —— 
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: reflect the repulsive reaction against the 
practice of the ancient Roman Emperor Caligula who, we 
are told, “published the law, but it was written in a very 
small hand, and posted up in a corner, so that no one 
could make a copy of it.” Suetonius, Lives of the Twelve 
Caesars, p. 278. 

While Article 19 (1)(f) of the Indian Constitution 
guarantees all citizens the right “to acquire, hold and dis- 
pose of property,” Article 19 (5) gives the government 
power to impose “reasonable restrictions” on the exercise 
of that right. We will consider the cases under those Arti- 
cles in Lecture VIII; and we will see how the Indian Su- 
preme Court sits in judgment on social legislation much as 
does the United States Supreme Court. Suffice it to say 
here that the concepts embodied in due process are also 
embodied in Indian constitutional law, where other 
clauses do service for due process. . 

Sarvepalli Radhakrishnan, distinguished scholar and 
Vice President of India, addressed the United States Sen- 
ate in 1954 on a memorable occasion. What he said there 
has enduring values: | 

“The end of all governments is to give a status of social 
equality and provide economic opportunity for the com- 
mon people. We, in our country, are now engaged i Ht Wie: oa 
enterprise of effecting a social and economie revolution. ` 
The word ‘revolution’ need not scare us. It does not | * — 
mean barricades and bloodshed. It means only speedy _ co 
and drastic changes. We are interested not — oe $ 
objectives, but in our methods; moh rmy £ Ee ieee 
achieve, but in how we achieve.” . 
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and to have a fair opportunity to defend, the right to have 
a system of laws that is not a pitfall for the innocent. 


F. Checks and Baiances. 


In 1952, Sir Gerald Templer was named High Commis- 
sioner of Malaya by the Churchill government. The ap- 
pointment was made by Sir Winston Churchill at a 
dinner. After advising Sir Gerald that he was the gov- 
ernment’s choice, Sir Winston said, “In Malaya, Sir 
Gerald, all authority will be in your hands. You will 
have absolute power.” After a pause Sir Winston leaned 
closer and said with great emphasis, “Remember, Sir 
Gerald, that power is a heady thing.” 

Power is, indeed, a heady thing—whether it be a King, 
a President, a Legislature, a Court, or an Administrative 
agency that is concerned. Power feeds the ego and begats _-. Q 
more power. Power is more satisfying to some than 
wealth. In a monarchical, fascist, or communist regime 
all power is concentrated in a few hands at the top of the 
hierarchy. The judicial, legislative, and executive power — 
are all combined. The select few appoint and remove = 
judges, make and repeal laws, and administer the affars = 
of state. — 

The struggle of man throughout recorded history has pee AS 
been to be free of that kind of regime. Power being a O 
heady thing should not be absolute. All power needs è 
some restraint, some check, lest it become an instr TGS S 

of oppression. That is the Indian and American pł 

phy; and it is reflected i iro A alances ` 
into the basie law of each. EE OE, 
A basic feature of the Am 
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and the Judiciary serves at least a limited role in deter- 
mining whether the other two- branches comply with the 
mandates of the Constitution. 

James Madison stated the philosophy behind this sys- 
tem: “. . . the great security against a gradual concen- 
tration of the several powers in the same department, con- 
sists in giving to those who administer each department 
the necessary constitutional means and personal motives 
to resist encroachments of the others .... It may bea 
reflection on human nature, that such devices should be 
necessary to control the abuses of government. But what 
is government itself, but the greatest of all reflections on 
human nature? If men were angels, no government 
would be necessary.” Federalist, No. 51. 

Or as James Adams said, “A legislative, an executive, 
and a judicial power comprehend the whole of what is 
meant and understood by government. It is by balane- 
ing each of these powers against the other two that the 
efforts in human nature towards tyranny ean alone be 
checked and restrained, and any freedom preserved in the 
Constitution.” * 

Contemporary American scholars have recently — 
out how that balance has in certain respects been seriously __ 
deranged. Barth, Government by Investigation (1955); — 
Lippman, The Public Philosophy (1955). We shall 
find indications, as we proceed, to support the thesis tha eae 
in some respects the Legislative has beai: owing in è o= 


to a lessor degree at the expense of the Ju 
tho system of aheeies 
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ernment. Marbury v. Madison, 1 Cranch 137. The 
theory behind this curb on legislative and executive action 
was explained by James Madison: 

“In the United States . . . The People, not the Gov- 
ernment, possess the absolute sovereignty. The Legisla- 
ture, no less than the Executive, is under limitations of 
power. Encroachments are regarded as possible from the 
one as well as from the other. Hence, in the United 
States the great and essential rights of the people are 
secured against legislative as well as against executive 
ambition. They are secured, not by laws paramount to 
prerogative, but by constitutions paramount to laws.” 
Report on the Virginia Resolutions, VI Writings of Madi- 
son (Ed. Hunt) pp. 386-387. 

The judiciary that exercises this power to determine 
the constitutionality of actions of the other branches of 
government enjoys independence and insulation from the 
other branches. All federal judges are granted life 
tenure; they may be removed only by impeachment; 
their salaries may not be reduced during their terms. 
Art. TII, See. 1. 

In thes respects, both India and America have — 
in common, for India, too, has provided an independent 
Supreme Court to serve as a check on the other branches 
of government. (Articles 124 et seq.) 


When we turn to the relation of the Legislative — — 
Executive, a fundamental difference between India and > Fi 
the United States is — Tn a —— —— 
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President may refuse to approve any bill passed by the 
Congress. In case of a veto, a two-thirds vote is required 
to repass the measure. The mere presence of this power, 
as well as its exercise, May serve as an important restraint 
on legislative action. 

On the other hand, Congress possesses certain powers to 
curb the action of the Executive. The basic laws whieh 
the Executive enforces must be passed by Congress. The 
problem of preventing abdication of this law-making 
function to the Executive by delegation of powers to it 
has led, as we shall see, to a requirement that the Legisla- 
tive supply an adequate standard to the agencies which 
administer the law, so that there is no surrender of the 
legislative function. Congress also exerts a powerful re- 
straint over the Executive by its control over the national 
pursestrings. In addition, there is the requirement that 
the major appointments made by the President be con- 
firmed by the Senate. Article II, Section 2. While the 
President has charge of foreign relations (United States 
r. Curtiss-Wright Corp., 299 U. S. 304), the treaties made 
by him must be ratified by a two-thirds vote of the Senate. 


*Article II, Section 2. “Moreover, while the President is 


Commander-in- Chief of our Nation’s armed forces (Arti- 


cle II, Section 2), only Congress may declare war. — % z 


Anida I, Section 8. 


The importance of these checks-and-balances stems in ; = 


part, of course, from the fact that Congress i is — 
of representatives of the various States and di: 

the President represents the Nation at large 
balance of local and national interesis is. atte 
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not serve in an executive capacity.* And it should be 
noted that, while he may return a bill for reconsideration 
by Parliament, the repassage of such a measure does not 
require a special majority. 

The position of the Indian President has been deseribed 
as follows: 

“Under [the Indian Constitution] the President occu- 
pies the same position as the King under the English 
Constitution. He is the head of the State but not of the 
Executive. He represents the Nation but does not rule 
the Nation. He is the symbol of the nation.” See 7 
Const. Assembly Debates 32. 

Actual executive power under the Indian system is 
placed in a Council of Ministers, with a Prime Minister 
at its head. These ministers are responsible to Parlia- 
ment and are drawn from that body, as provided in 
Articles 74 and 75. 


*As Justice P. N. Sapru said in his Agra University Lectures in 
1953: 

“Our Republic has, as its head, a President elected by all the Lower 
Houses by the system of proportional representation. Unlike the 
U. S. A. President, the President is not his own Prime Minister. 
The Constitution leaves no room for doubt that he is expected to aet = 
on the advice of ministers appointed by him on the advice of the — 
Prime Minister. This cabinet is responsible to the pe eee = —— EA T 
is to say, removable by an adverse vote of the Legislature. E orem 
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G. The Independent Judiciary. 


In America, the tenure of judges of state courts is 
determined by state law. About three-fourths of our 
States elect most or all of their judges for fixed terms. 

Some of the others are appointed by the governors. In 
our federal system, the judges are nominated by the 

President’ and confirmed by the Senate, as provided by 
Article II, Section 2. They hold their offices “during 
good behaviour” (Article III, Section 1), which means 
they serve for life, unless they retire at full salary 
(as they may do at the age of 65 provided they have 
served fifteen years, or at the age of 70 provided they have 
served ten years) or resign. They may be impeached, as 
provided by Article II, Section 4, by the House of Repre- 
sentatives. If one is impeached, the Senate sits to deter- 
mine guilt or innocence, the vote of two-thirds of the 
members of the Senate present being necessary for con- 
viction. Article I, Section 3. 

In America’s long history, the impeachment power over 
judges has been sparingly used. Down to 1955, the Sen- 
ate has sat in only nine cases involving judicial officers. 

Of these, one resigned, four were acquitted, and four were 
removed from office. — 

The American Constitution shows a studied effort — — 
free the Judiciary of control by the other branches of — 
government. Article III, Section 1, of the Constitution — 28 
provides that federal judges shall “receive for their serve. — 
ices, a Compensation, which shall not be ed dur- -· 
ing their continuance in Office.” In Evans v. Gore, 2 > eee 
U. S. 245, the Court held that this provision rendered => 
unconstitutional the taxation of incor e of federal judges — 
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U.S. 277, was a case of a judge who had been appointed 
to his office after 1932 and had thus been forewarned of 
the congressional intent to tax his income. The Court 
upheld the validity of the tax as so imposed, declaring: 

“To suggest that it makes inroads upon the independ- 
ence of judges who took office after Congress had thus 
charged them with the common duties of citizenship, by 
making them bear their aliquot share of the cost of main- 
taining the Government, is to trivialize the great historic 
experience on which the framers based the safeguards of 
Article III, § 1.” Id., 282. 

The American judiciary early developed a tradition of 
fearless decisions, regardless of consequences. Moreover, 
beginning in 1803 in the famous case of Marbury v. Madi- 
son, 1 Cranch 137, the Court announced it would sit to 
review the constitutionality of Acts of Congress. The 
theory of judicial review of the constitutionality of fed- 
eral laws was stated by Chief Justice John Marshall as 
follows: 

“Tt is emphatically the province and duty of the judi- 
cial department to say what the law is. Those who apply 
the rule to particular cases, must of necessity expound and 
interpret that rule. If two laws conflict with each other, 
the courts must decide on the operation of each. 

“So if a law be in opposition to the constitution; — 
both the law and the constitution apply to a particular 
case, so that the court must either decide that case con- 


formably to the law, disregarding the constitution; - sa = 5 


conformably to the constitution, egari 
the court must determine which of these ¢ € 
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Extreme instances of tailoring an Act to make it consti- 
tutional can be seen in United States v. Rumely, 345 U.S. 
41. and in United States v. Harriss, 347 U. S. 612. 

The power asserted by the Court is exerted not only 
over Acts of Congress but over certain Executive actions 
as well. Thus, when President Truman in 1952 took over 
the steel mills of the nation in an effort to settle a strike, 
the mills sought injunctions in the federal courts against 
the Presidential order. The relief was allowed in the 
famous case of Youngstown Co. v. Sawyer, 343 U. S. 579. 
The President had seized the mills as a result of a labor 
dispute which threatened steel production, vital to our 
national defense during the Korean War. The steel com- 
panies charged that the seizure was not authorized by any 
Act of Congress and therefore was invalid. In upholding 
that contention, the Court stated that the function of the 
President is to see that the laws are faithfully executed; 
that the function of Congress is to make the laws. Itis 
to Congress that the legislative power has been entrusted ee 
by Article I of the Constitution. “The Founders of this eres 
Nation,” wrote Justice Black, “entrusted the lawmaking E 
power to the Congress alone in both good and bad times.” — = —  — 


Id., 589. The seizure was accordingly — since =f = Pe 


Congress had not authorized it. a ae 

The examples of the Court’s judicial review are nu- erie 
merous and diverse. Judicial review by the — 
Court is not only part of the system of checks and bal- ats 













ances within the federal system. As I will devel p 
Lecture II, it also serves an important fun neti n in pre- 
serving the Union against the tenden cy L F th 
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departments do not trench on the field of the others and 
that none trenches on the reserved rights of the people. 
The Indian courts have a high degree of independence." 

The Indian Supreme Court sits in review of the constitu- 
tionality of actions of the central and the state govern- 
ments. Article 32 (1). Separation of the Judiciary from 
the Executive is stated as a directive principle of state 
policy. Article 50. Judges serve until they reach a spec- 
ified age, unless removed for misbehaviour or incapacity. 
Article 124. In India, as in the United States, salaries 
of the judges may not be diminished during their term of ) 


office. Article 125 (2); Article 221 (2). 
Indian from the beginning beedchawn a e 
independence. The decision by the High Court of Patna 
in Singh v. Bihar, 37 A. I. R. 392, holding unconstitutional 
certain provisions of the land —— law of the State of 
Bihar, is familiar history. That decision was, I believe, 
one of the reasons for the amendment to the Indian Con- 
stitution in 1951, adding Articles 31A and 31B. Later, 
the Supreme Court df India in Bihar v. Singh, 15 Sup. Ct. 
Jour. 354, held that the state legislature exceeded its pow- 
ers to fix compensation, under Item 42 of List HI, bya ie 
colorable exercise of those powers in creating artificial de- | 
*The idea of the Indian Government having within itself a system pee 
of cheeks and balances was Gandhi's from the very — Be : = 2 eee 


wrote in 1947: 5 EER 
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ductions which were not really designed to fix compensa- 
tion but rather to deprive persons of their property with- 
out payment of compensation. That decision shows how 
meticulous the Judiciary has been in measuring laws 
against the Constitution and striking down any provisions 
deemed unconstitutional. See also Deo v. Orissa, 16 Sup. 
Ct. Jour. 592. 

Other instances will be cited in these Lectures. But 
the foregoing give a measure of the rugged independence 
of the Indian judiciary. The Indian Supreme Court has 
been writing on a clear slate, pretty much as did our Court 
under Chief Justice Marshall. And the precedents it has 
been establishing indicate that the rights of man have 
stout champions on the bench. 

This attitude is evident not only in cases of high im- 
portance involving constitutional rights. It also is pres- 
ent in less spectacular, more mundane cases. I discern 
from the close scrutiny of records in capital eases a lively 
solicitude for human rights, an alertness that injustice 
not be done. Singh v. Madhya Pradesh, 15 Sup. Ct. 
Jour. 201, is one illustration. There the Supreme Court 
of India painstakingly reviewed the evidence in a murder 


case and reversed a judgment of conviction, overturning z ss 3 2 


concurrent findings of fact of two lower courts. 


India have many common starting points in legal : 
political theory. Many more —— —— ecome 


I have said enough to show that the United — i a $ 
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whose towns are remote from the national capital, even 
under modern methods of transportation. None of these 






The distances are too great for efficient oversight and 
supervision of local administrators by remote department 
heads. 

The diversities among the several States are so great 


that uniformity in law and custom is difñcult, if not im- | a 

possible. Differences in languageg and rehgion often ‘ 

require distinct local codes and regulations. Some dis- 

tricts are agricultural, others industrial. These differ- 

ences give rise to diverse problems. The necessities of 

one region may be unknown experiences to another. One 

region may be insular in its attitudes, living unto itself, 

fixed in its attitudes and customs. -Another, swept by 

tides of immigration, may have more cosmopolitan tastes 

and more liberal, progressive attitudes towards social 3 

problems. . — 
England is a small homogeneous society. Australia, — : 

Canada, India, and the United States are not. Thesmall 

towns of America, as well as the large cities, need a large =  —ě 

degree of home rule, if matters are to run smoothly and — — 

efficiently. The selectmen of an American community, as noa ae 

like the panchayat of the Indian village, can make more $ 

sensible rules governing local affairs — the e lawmakers & 

in a faraway capital. — ——— eae 
As Justice P. N. Sapru said in his . A ra University 

establish for this country a complete — tary gov : 

ment in which there was no ¢ ist i —— e S 

among the various units ¢ ing it 
















32 TAGORE LECTURE! 


the people, the people must be active and alert. They 
must have education in order to read and understand the 
issues of the day. They must be politically conscious. 
They must be active participants in the affairs of state. 
Certainly in the far-flung domains of America and India, 
the people cannot be active participants except at a local 
level. 
India’s federalism is in some respects different from 
America’s, as we shall see. In India, the central govern- 
ment has all powers not granted the States. In America, 
the States have all powers not granted the national gov- 
ernment. India’s Constitution is highly particularized. 
The Constitution of the United States uses few words and 
speaks in generalities. 
Our Tenth Amendment provides in general terms, “The 
powers not delegated to the United States by the Consti- 
tution, nor prohibited by it to the States, are reserved to — ‘sf 
the States respectively, or to the people.” ; EE 
India’s Constitution in the Seventh Schedule, Article 2 x ater 
246, has three lists: List I, the Union List; List I, the — 
State List; List III, the Concurrent List. 
Foreign affairs, the defense of India, naturalization, ; — 
coinage of money, interstate trade and commerce, all — — 
97 entries, are on List I. eee 
Betting and gambling, land reform, wild life * 
and dispensaries, intoxicating — Ee 
66 entries, are on List I. JA — E A T 
Criminal law, — and divoree, b ) — s3 — ake ee 
tries, are on List m — 
The Supremacy Cl. 
makes the Co — n 2 
and — — e sup 
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Of the differences in the federalism of India and the 
United States, the most marked relates to the organiza- 
tion of the judiciary. The United States has two systems 
of courts—the state courts and the federal courts. And 
the domain of the federal courts is strictly curtailed. 
India has no dual system. Cases originate in state courts | 
whatever questions may be involved. And the Supreme z 
Court of India has broader powers over them than the 
Supreme Court of the United States has over our state 
courts. 
Unlike the American Constitution, which envisages 
both a State and a National citizenship, there “is only one — 
citizenship for the whole of India. It is Indian citizen- | 
ship. There is no State citizenship.” See, 7 Const. — 
Assembly Debates 34. . 7 kre 
Moreover, while each State of the United States is free a — 
to draft its own constitution covering matters within the —— 
competence of the States, that is not true of the Indian. Sg ES 
Constitution. “The Constitution of the Union and the — — 
States is a single frame from which neither can get out ts” a — 
and within which they must work.” Jd. | SS — 
In the United States, the criminal jurisdiction of our 
state courts does not extend beyond the — of- ne e A 
the particular states. — aoe : 
Article IV, Section 2, of our Constitution, however, $ 
provides: a 
“A Person charged in any Sinte with: F E asi = = 
or other Crime, who shall flee from Jus = a 
in another State, shall on demand of the ex 
ity of Pe Sedo ee € 
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Appeals held that the prisoner’s claim that he had been 
submitted to cruel and unusual punishment during his 
confinement in Alabama, in violation of his constitu- 
tional rights, entitled him to a hearing on the merits. A 
majority of the Supreme Court held that this decision 
should be reversed. The majority opinion stated: 

“The scheme of interstate rendition . . . contemplates 
the prompt return of a fugitive from justice as soon as the 
state from which he fled demands him .... Consid- 
erations fundamental to our federal system require that 
the prisoner test the claimed unconstitutionality of his 
treatment by Alabama in the courts of that State.” Id. 
89-90. See 18 U. S. C. $$ 3182, 3183. 

The Indian courts are not faced with such problems. 
Item 4 of List III of Schedule VII of the Constitution of 
India provides that there shall be concurrent jurisdiction * 
to legislate regarding removal from one State to another ` 
of prisoners, accused persons, and persons subject to pre- = = o= 
ventive detention. Section 82 of the Criminal Procedure = 
Code provides: “A warrant of arrest may be executed at — —— 
any place in India.” * Reet Ae ik $ 

Moreover, the Emergeney Provisions of the — ex 
Constitution provide for the virtual disappearance of — 
government while a proclamation of Ss 
operation. 

Article 352 gives the President power to 
lamation that “a grave emergency —— 
security of India and of any Lanta 
is threatened, whether by war or e ial 
internal disturbance.” Article 353 p 
such a proclamation is i in opera 
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Article 356 gives the President broad powers over state 
governments where he is satisfied that “a situation has 
arisen in which the government of the State cannot be 
carried on in accordance with the provisions of the Con- 
stitution.” * In that event the President can assume the 
executive powers of the State and declare that its legisla- 
tive powers shall be exercisable “by or under the authority 
of Parliament.” The judicial power, vested in the High 
Courts of the States, may not, however, be suspended in 
whole or in part. 
There is no such reservoir of emergency powers in the 
federal government of the United States. There is, to 
be sure, the War Power contained in Article I, Section 8. 
It is a major source of federal power. It is the basis for 
extensive economic regulation in time of war. That 
power is sufficiently broad to establish under the federal Pte 
government extensive regulation of the prices of goods — 


and rentals of housing. See Yakus v. United States, 3241 
U. S. 414; Bowles v. Willingham, 321 U. S. 503; Woods v. — 
Miller Co., 333 U. S. 138. The War Power has reached = 


into many ordinary affairs of the people, including the = 
construction of factories and dams. — — ee a 










has Been extended sé fac ac ba ees Se a | 
certain citizens away from vital defense areas. See Se 
matsu v. United States, 323 U. S. 214; — 

323 U. S. 283. It has justified the use of mil ary co 
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A lesser emergency power is granted to the President 
by Article 360 of the Indian Constitution when “the 
financial stability or credit of India or of any part of the 
territory thereof is threatened.” In that event the execu- 
tive authority of the central government extends,to the 
giving of directions to the State respecting “canons o * 
financial propriety.” = 

The Indian federal system also contains other provi- 
sions for administrative control and direction of the States. 

See Articles 256, 257, and 258. 

Article 256 states: 

“The executive power of every State shall be so exer- 
cised as to ensure compliance with the laws made by 
Parliament and any existing laws which apply in that 
State, and the executive power of the Union shall extend 
to the giving of such directions to a State as may appear - 
to the Government of India to be necessary for that 
purpose.” 

Article 257 provides for the giving of such directions in 
regard to particular subjects, such as the maintenance O 








and construction of important means of communication, == 
and also as a means of avoiding interference with the = 
Union executive. 22 ERST 


Article 258 enables the Union to delegate to üe — — 
certain functions in regard to what would — =, S 
Union matters. — 

Article 249 provides that, upon a — 
Couneil of States that it is necessary or expedie nt i 
national i laws with r 
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impetus for that growth has in part been decisions of 


the Supreme Court from the time of Chief Justice 
Marshall to date. Dhe impetus for+that gramih has in 


part been the increased use by Congress of the great 
arsenal of power contained in the Constitution. Powers 
long neglected, e. g., powers over interstate commerce, 
have been increasingly used by Congress since the turn 
of the twentieth century. The increased complexities of 
American life, the growth of industrialism, the disappear- 
ance of the frontier, the increase in population, the grow- 
ing dependence of one part of the nation on the others— 
these were all powerful pressures creating the need and 
demand for federal regulation in fields where previously i 
only the States had legislated. The depression of the 
1930's emphasized the need for planning by the central 
government. The advent of two World Wars made nec- 
essary the close integration of the national economy under 
the National Government. And the war powers of Con- 


" 


gress and the President, already mentioned, were ample — 
for that purpose. — 

The federal income tax which came to us as a result  — 
of the Sixteenth Amendment has also given centraliza- Se 
tion a powerful push. The revenue requirements of the = — — — 
federal government have been so great during the war Ž 3 — 






years and the post-war years that taxes have acters 3 
Today a single person making more than $675 a year anc ao — ee 
= mariet eee — 
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federal income taxes. The tax is a graduated one, in- 
creasing in percentage as income increases. Today in 
America income over two hundred thousand dollars is 
taxed at the rate of 91 per cent. 

Many States also have income taxes; and in that case 
residents of those States pay income taxes both to the 
federal and to the state governments. But the federal 
taxes are so high that state revenues have been increas- 
ingly difficult to raise. That has made the States more 
and more dependent on federal aid—federal aid for high- 
ways, federal aid for education, federal aid for slum 
clearance, and so on. Command by the federal govern- 
ment over the bulk of the financial resources of the nation 
has made the States more and more dependent—not in 
the legal or constitutional sense, but in the economic sense. 
Those who are dependent economically may also become ~ 
dependent in other ways too. “He who pays the piper 
calls the tune” is an apt expression for the*problems of __ 
federalism, as well as for other human relations? eee 

The trend in America toward centralization is accom- >= O 
panied by another marked trend. I refer to the increase = = 
in the powers of the Legislative branch at the expense of __ 
the Executive. See Lippmann, The Public Philosophy 
(1955). The reasons have been manifold, one of the most _ — 
— being the enormous increase in — — ioe — 





gee ae ae 





TAGORE LECTURE I 3 39 


law reports is not always an accurate reflection of tha 
society governed by that legal system. 

But as the trend toward centralization continues, the 
need for safeguarding the rights and opportunities for 
home rule increases. America cannot be run and man- 
aged from Washington, D. C., alone. And if experience. 
is a teacher, India, too, will flourish only if local govern- — 
ments are strong and independent. Gandhi emphasized 
the importance of local government: “I would say that if 
the village perishes, India will perish too. India will be 
no more India. Her mission in the world will get lost.” 
That article of faith was also Thomas Jefferson’s. XS 
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THe JUDICIAL POWER 


A. Case or Controversy- 


The United States has a dual system of courts—a fed- 
eral judiciary operating cooperatively with a system of 
state courts. The federal system derives from the Judi- 
ciary Article of the Constitution. 

Article III, Section I of the United States Constitution 
vests “the judicial Power” of the United States “in one 
supreme Court, and in such imferior Courts as the Con- 
gress may from time to time ordain and establish.” This 
is the provision that authorized Congress to bring into 
being the federal system of courts. It is this dual system, 
which I discuss in the next Lecture, that has given rise to 


some of our most delicate and apni — a ae 
a E FRE 
Article it, Section 2 of the Con — 
judicial power of the federal courts: ie 
“Phe judicial Power shall extend to all Cases, å 
the United States, and Treaties made, or which sh 
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of different States;—between Citizens of the same State 
claiming Lands under Grants of different States, and be- 
tween a State, or the Citizens thereof, and foreign States, 
Citizens or Subjects. 

“In all Cases affecting Ambassadors, other public Min- 

isters and Consuls, and those in which a State shall be 
Party. the supreme Court shall have original Jurisdiction. 
In all the other Cases before mentioned, the supreme 
Court shall have appellate Jurisdiction, both as to Law 
and Fact, with such Exceptions, and under such Regula- 
tions as the Congress shall make.” 

The judicial power of the state courts is defined by the 
constitutions and laws of the several States. Since the 
state courts are creatures of the respective States, they 
can have such power as their own constitutions and laws 
provide. Some 10 of the States authorize their courts 
to render advisory opinions. Thus the Massachusetts 
Constitution provides, ““Each branch of the legislature, as 
well as the governor and council, shall have authority to 
require the opinions of the justices of the supreme judicial 
court. upon important questions of law, and upon solemn 
occasions.” Second Part, ce. III, Art. II, Mass. Consti- 
tution of 1919. Illustrative of the exercise of this power 
is Opinion of the Justices, 251 Mass. 569, 147 N. E. 681, — 
where the two houses of the Massachusetts legislature 
transmitted to the justices a pending bill, — to eae 
death arising out of the operation of motor vehi sles. 
legislature expressed doubts as to the constit utionalit 
portions of the proposed law and asked detailed ques 
all of which vo een a in a full 
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are given without benefit of oral argument. They are 
therefore not recognized as binding precedents, in case 
the same questions are subsequently raised in actual con- 
troversies coming before the court. See Building Inspec- 
tor v. Stoklosa, 250 Mass. 52, 145 N. E. 262. 

Whether these advisory opinions serve an important 
function in the United States is a debatable issue. There 
is no doubt that sometimes legislators get proposed legis- 
lation referred to the courts for advisory opinions either 
for delay or in the hope that the judges will declare the 
bill unconstitutional and thus save the legislators from 
going on record either for or against the measure. The 
former purpose is known in the States as a dilatory tactic, 
the latter as “passing the buck.” Yet whatever may be 
said of the advisory opinion, it is an established institu- 
tion in a number of States. 

India, too, provides for advisory opinions. Article 
143 (1) of the Indian Constitution states: 

“Tf at any time it appears to the President that a ques- 
tion of law or fact has arisen or is likely to-arise, which 
is of such a nature and of such public importance that it 
is expedient to obtain the opinion of the Supreme Court 
upon it, he may refer the question to that Court for con- — 
sideration and the Court may, after such hearing as it = 
thinks fit, report to the President its opinion thereon” — —— 


stitutional scheme* may be seen in the ni is d 
sion on the delegation of legislative authority render 
in 1951. nog Sees ates ee r 148, Ie = p. Ct. J 
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The Constitution of the United States does not permit 
federal courts to render advisory opinions. Article III, 
Section 2 of the Constitution extends the judicial power 
only to “cases” or “controversies.” And it was early held 
that this power embraced only actual eases or contro- 
versies. In 1793, President Washington caused a letter 
to be sent by Jefferson, Secretary of State, to the Supreme 
Court asking whether the President might seek their ad- 
vice on questions of law arising out of treaties which the 
United States had entered into with certain foreign na- 
tions. The Court refused to entertain the question, 
pointing out that while Article II of the Constitution 
expressly grants the President power to call on the heads 
of departments for opinions, it contains no such provision 
implicating the judiciary. The Court said that the three 
departments of government being “in certain respects 
checks upon each other” and “our being Judges of a Court 
in the last resort,” were “considerations which afford 
strong arguments against the propriety of our extra- 
judicially deciding the questions alluded to.” This deci- 
sion led the noted historian Charles Warren to say, “By 
the firm stand thus taken at so early a stage in the career 
of the new Government, and by declining to express an — : = 
opinion except in a case duly litigated before it, the Court © 
established itself as a purely judicial body.” T Phe: — 
Supreme Court in United States History, I. See. also A 
Hayburn’s Case, 2 Dall. 409. ea 

The requirement of the a EE E that jud 
power be exerted only over “eases” or “eont ver F 
only precludes the rendering = ad — Op 
also prohibits judicial decisi any 
———— ouei in form a “ “com 
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Muskrat v. United States, 219 U. S. 346, is a classic 
illustration. Cherokee Indians, like other American In- 
dians, are wards of the national government and from 
time to time have been granted lands by the Congress. 
These lands were seldom granted outright, but were 
placed under restrictions and encumbrances to prohibit 
these wards from squandering their inheritance, and to 
prevent overreaching persons from getting the prop- 
erty through trickery or fraud. After many of these 
grants were made, Congress enacted laws increasing the 
restrictions on lands already granted, and authorizing the 
Cherokees to sue in the Court of Claims, to determine 
the constitutionality of those new restrictions. 


insist on actual cases or controversies, in which the issue of consti- 
tutionality is presented. That requirement is reflected in a public 
annnouncement made m 1954 by Chief Justice Kotaro Tanaka: 
“The expression: the Supreme court is the constitutional court is 
merely a popular mode of putting it and from this such conelusions 
as have been derived by our eritics by no means follow. The activity 
of a court, under the present system, is subject to the — of 
administration of justice and system of instances. 


“Aside from the question of legislation, under the existing DEn 
in Japan, the constitutional court such as exists in West Germany 
is not recognized. In this, Japan is following the example of the 
majority of nations. eels el ee ee 
as West Germany's is a matter that merits careful study. 

“Even if it should be decided that we are to — 


an Se — 
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Muskrat was one of the Cherokees who so sued. The 
Supreme Court refused to entertain the suit. It pointed 
out that it did not sit “as a body with revisory power 
over the action of Congress,” but only to determine 
“actual controversies arising between adverse litigants.” 
Id., 361. Though the United States was the defendant, 
it had not asserted a claim adverse to the Cherokees. The 
suit was instigated in advance of any restraint against the 
Cherokees or their property. “In a legal sense the judg- 
ment could not be executed, and amounts in fact to no 
more than an expression of opinion upon the validity of 
the acts in question.” Id., 362. Under the constitu- 
tional scheme, Congress could not require the Court to 
render judgment in cases wholly anticipatory of any 
actual injury or damage to the property interests in 
question. 

This principle has had many applications. As notable 
as any is Massachusetts v. Mellon, 262 U. S. 447, where > 
a taxpayer sought to enjoin the execution of an Act of 
Congress, on the ground that it was unconstitutional. — 
The power to pass on the constitutionality of Acts of Con- 
gress must be sparingly used, for it involves questions of 
the greatest delicacy arising between two coordinate de- 
pertments of the government. “The party who invokes _ 
the power must be able to show not only that the stat = 
is invalid but that he has sustained or is — 
— sorae ices: Osis se It o 
enforcement, and not — that he su 
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have made. The Court held that portion of the Act pro- 
viding for Supreme Court review invalid, explaining: 
“Such legislative or administrative jurisdiction, it is well 

settled,can not be conferred on this Court either directly 
or by appeal.” Id., 444. 

The interest of the plaintifi may be clear but the 
threatened impact of a law on him so nebulous and remote 
that the question presented is not justiciable. Such was 
the situation in Liberty Warehouse Co. v. Grannis, 273 
U. S. 70, challenging the constitutionality of a Kentucky 
law regulating sellers of leaf tobacco, of whom plaintiff 
was one. The government of Kentucky had not brought 
the law to bear on the plaintifi nor threatened to do so. 
The judicial power, said the Court, does not extend “to 
the determination of abstract questions or issues framed 
for the purpose of invoking the advice of the court with- 
out real parties or a real case.” Id., 7A. 

The extent to which the Court has gone in declining 
jurisdiction is evidenced by Public Service Commission v. 
Wycoff Co., 344 U. S. 237, where an agency of a State 
filed suit in a state court to prevent the plaintiff from $ 
engaging in interstate transportation of motion picture O 
films. The plaintiff thereupon came into the federal O 
court for an adjudication of his rights. A divided Court — 
refused to entertain the case, since the precise in po 
of any future judgment of the state court would | not be — 
known until the state court acted. aes = ee 

A controversy that is actual, not feigned, that in — 

a real ebek e ermina- 
tion, may nonetheless become moot. i 
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forms an important service in eliminating from the books 
a decision rendered on facts presenting no justiciable 
question and yet which in the future might be invoked 
to support a plea of res judicata. 

This does not mean that the voluntary cessation of the 
challenged conduet deprives the judicial body of the 
power to determine the case. United States v. W. T. 
Grant Co.. 345 U. S. 629. If it did, the wrongdoer could 
easily escape by using the doetrine of case or controversy 
for dilatory tacties. As long as there is an actual or 
threatened invasion of a private or public right, the judi- 
cial power to deal with it survives intervening events 
that do not bring the controversy to a practical end. 

Normally, a habeas corpus proceeding is rendered moot 
by the discharge of the prisoner (Zimmerman v. Walker, 

319 U. S. 744) or by the granting of bail while his appeal 
from denial of the writ is pending. Johnson v. Hoy, 227 

U. S. 245. The reason is that kabeas corpus, being a 
means of making judicial inquiry into the cause of re- 
straint of liberty, has no function to serve once the re- 
straint is ended. Of course, if the court discharges the = 
prisoner and the government appeals, the propriety of the — oe 
exercise of that power may be reviewed against the claim  —_ 
of mootness. Eagles v. United States, 329 U. S 304. — — 

Normally, service of a sentence will render the « case 
moot, since there will no longer be a subject matter o1 
— the judgment of the Court ean operate- St. F ier 

. United States, 319 U. S. 41. But a judgment of « 
— may Baya ——— urvive the 
bythe ba ok ae state of their 
right to serve on a jury, the ri — 
office. If the — icted 
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the merits and it will not be dismissed as moot, even 
though he has served the sentence pending appeal. Fis- 
wick v. United States, 329 U.S.211. (See also Amalgam- 
ated Assn. v. Wisconsin Board, 340 U. S. 416.) 
The principle that academic or moot issues will not be 
decided appears in Indian decisions also. Lokanath v. 
Vice-Chancellor, 39 A. I. R. 198, involved a petition by 
a student against university officials, alleging he was 
unlawfully barred from appearing at any examinations. r 
It appeared that the officials took that action against 
petitioner because they were convinced he had cheated. 
They did not, however, grant petitioner a hearing before 
debarring him. While the case was pending before the 
High Court of Orissa, the University officials agreed to 
reconsider the case, giving petitioner a hearing. Since | 
that was all the relief the High Court could have given, <i See 
it dismissed the application. 


The principles are clear: — = — oa 
the controversy to be justiciable must not behypotheti- = = * os 
cal or abstract, academic or moot; ee ee 
the controversy must touch the legal relations of parties = —— = 
having adverse legal interests; os ok ae 











the controversy must be real and — and sune ae me — Ses 
ceptible of determination by a decree that is conclusive in eS 

The application of these principles k oradiedd at ody 
of precedents too vast to treat here. One recent decision 
touching the area of federal-state relations may be of <a 
interest, namely Doremus v. Board of E Educat m SAO Le 
U. S. 429, which came to the Supreme Court by way of 
appeal from the New T ate courts. It x 
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the States by the Fourteenth Amendment) prohibiting 
the establishment of religion. 

The action was for a declaratory judgment, a cause of 
action which has become quite popular in the United 
States during the last generation. Most of the States 
have authorized that type of action. And Congress has 
authorized the federal courts to entertain them. It was 
designed for use in instances where peril and imsecurity 
were imminent, where relief by way of equity might be 
cumbersome or ineffective, or where it would be better to 
get anticipatory relhef than wait until damages had actu- 
ally been suffered. 

The anticipatory nature of the relief does not, of course, 
reheve litigants in federal courts from the constitutional 
requirement that there be a “ease” or “controversy.” 
But if there is an actual clash of legal claims, if the con- 
troversy is real and substantial, relief by way of declara- 
tory judgment in the federal courts is permissible even 
though the decree is declaratory only and does not require 
the award of process or the payment of damages. The © 
leading decision, Aetna Life Ins. Co. v. Haworth, 300 
U. S. 227, written by Chief Justice Hughes, so held. Tt — 
gave the declaratory judgment final and complete ap- 
proval for use in the federal system. | 

So the fact that the Doremus case involved the use of 
an action for declaratory relief did not make — — 
— to the federal — aoe here seemed 1 
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of the parents involved in the case had graduated from 
the school before the appeal reached the Court. Hence 
as to them, the case was moot. And the taxpayers’ suit 
was held to be no “good-faith pocketbook action.” Id., 
434. Under federal law, as indicated in the earher dis- 
cussion of Massachusetts v. Mellon, 262 U. S. 447, a tax- 
payer would not have standing to challenge an Act of 
Congress. The Court carried that principle over into 
the municipal field. “It is apparent that the grievance 
which it is sought to litigate here is not a direct dollars- 
and-cents injury but is a religious difference. If appel- 
lants established the requisite special injury necessary to 
a taxpayer's case or controversy, it would not matter that 
their dominant inducement to action was more religious 
than mercenary. It is not a question of motivation but 
of possession of the requisite financial interest that is, or i 
is threatened to be, injured by the unconstitutional con- 
duct. We find no such direct and particular financial 
interest here.” Id., 434—435. 

The diference between the Doremus case and — 
chusetts v. Mellon is of course only one of degree, as are ae 
many questions in the law. Certainly it is one thing to | ge as — 
deny any taxpayer in the United Sista U sg 
courts. The Doremus case, in 
it is plain that if the claim of the — ý 
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Justice Louis D. Brandeis used to say that what the 
Court did not do was often more important than what 
it did do. That was his way of emphasizing how im- 
portant it was for cases to be carefully sereened—espe- 
cially those involving constitutional issues—to make sure 
that the question was actually and unmistakably pre- 
sented, that it was really necessary for the Court to make i 
a pronouncement. 

There is wisdom in that course. The Court is only a 
one branch of government. The members of the other — 
branches also take an oath to support and defend the | 
Constitution. To pronounce that the other two branches See oe 
have acted unconstitutionally is a grave and solemn i —— 
matter. It always is a delicate question, involving rela- S 
tionships whose harmony is essential to the welfare of the —— 
nation. The Framers of the Constitution in their wisdom Sei — 
laid down the requirements of a “case” or “controversy” ee 
and in so doing limited at once the range and nature of Rts 
the conflicts coming to the Court. The Court, in strictly = 
construing “case” or “controversy,” has been mostly faith- OS SS cee 
ful to those requirements and has often protected itself ig 
from hasty, ill-advised pronouncements on issues that = 
were not truly ripe for adjudication and that would better O 
be decided on another day. Certainly. the alarms sounded O 
in some of the litigation, which the Court refused to pass = 
upon because no justiciable issues were presented, proved 
fanciful with the passage of time. New legislation is 
chen deta ii A O ected to reg 
lation. But the fears that it might be ap 
way are usually not — <> 
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B. Political Questions. 


In early English history the King’s will was law. He. 


appointed the judges who spoke in his stead d on his 
behalf. He was their source of authority. They sat 
at his will and often were instruments of his political 
designs. That was the setting in which the doctrine of 
sovereign immunity came into the English law. The King 
could do no wrong, for he was the law. The courts, being 
his instruments, would entertain no suits or — — 





— him. He was immune from all — because 
judges subservient to his will obviously could not enter- 
tain them. This doctrine of sovereign immunity became 
detached from its origins and was adopted by the Ameri- 
can courts, though the precise reason for its creation no 
longer was relevant once America won her independence 
from England. But it became deeply lodged in American 
jurisprudence. Beginning in 1835, Congress authorized 
certain suits against the United States. But not until 
1946, when the Tort Claims Act was enacted, was it pos- 
sible for a citizen to sue the United States for torts com- 
mitted by government servants. oe. 
The relation of the King to the courts — 





other doctrines that have had a continuing influence in — : 
our modern —— In 1460 we pees case oF 2S 
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courts refused to entertain the action, saying that the 
East India Company, in making contracts with foreign 
potentates, was acting as delegate of the Crown and for 
its actions could not be held accountable in the courts of 
law. 

The influences behind the development of the law on 
political, as distinguished from justiciable, questions are 
numerous. Certainly the fact that the judges were the 
agents of the King made them reluctant to entertain 
actions that might thwart his will or embroil them m 
controversies with the Crown. From that beginnimg, the 
roots of the doctrine spread. For various reasons, judges 
adopted a self-denying policy, keeping hands off many 
disputes. 

There was wisdom in that course. Law is only one 
instrument for adjusting the conflicts that rage in every 
society. There are other devices for restoring the balance 


in society. At the opposite extreme from law is war. 


There is the revolution that boils from within and casts 
off the established order. There are also the conflicts 


between sovereign nations that flare into violence. The — 
domestic courts of a nation are obviously not competent — 3 


to deal with the issues of war or peace. Those issues 
belong to the political branches of government. = — 


7 — 


There are ocher measures is between law on the one 
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tive and legislative departments have their own proce- 

dures and devices. For example, a question may arise 

whether a Senator or Congressman should be seated in 

the Congress. Article I, Section 5 of the United States 

Constitution provides that “Each House shall be the — 
Judge of the Elections, Returns and Qualifications of its pees 
own Members.” Hence contests over the seating of rival ees — 
candidates for the Congress are political, not jadďieieble i ti ciahle 
under the American Constitution. I note the analogy in — 
the Indian Constitution contained in Article 103, giving 

the President “final” decision on the question whether a 













member of the Parliament has become disqualified to jy a a 
serve. coe 
Political action is another method of deciding certain Pe aS 
controversies. Not all victories for human rights have ~ —— 
been won in the courts. In the Western world, more such i 
victories have probably been won in constitutional con-  —  — č č = — 
ventions or legislative halls than in courts of law. The = = = — 
remedy for unwise, improvident legislation is at the polls.  ă 
Political action is, indeed, a versatile remedy for the cor- — “ais 
rection of injustices. eaten 5 


Justice Sapru of the High Court ol Allahabad — the. ges ee 
matter succinctly in the reeent case of Singh v. Govind, — Sree 

41 A. I. R.319, 335, a case where the court refused to inter- E : 
fere with the management of the internal affairs of | he 
state legislature. “. ..itis.:. Jinan assiduous educa 
tion of the tremendous forces g l by : 
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function. Room must be left for the workings of other 
conciliatory, mediating, and directive influences. 

That is the philosophy behind the modern concept of 
the political question. Some writers say the refusal of 
the courts to entertain such actions is due to their desire 
to avoid raging conflicts or their fear of being embroiled in 
serious matters of state or their preference for avoiding 
decisions in particular cases. I think, however, that the 
real influences involve the usefulness or appropriateness 
of htigation in settling certain kinds of disputes. They 
reflect a realization that no judiciary ever can run a 
nation, that it is but one of several branches of govern- 
ment, that its field is narrowly restricted. 

What constitutes a political, as distinguished from a 
justiciable. question is not susceptible of precise defini- 
tion. A few illustrations from the American and Indian 
decisions will help mark the main contours. l 

After our Civil War, Congress adopted measures against 
the rebellious States which im retrospect seem most 
harsh. Contrary to Lincolm’s plans, a severe — 
regime was fastened on the States that had rebelled. 
Georgia, one of the States affected, brought suit to enjoin —~ 
the execution of those so-called Reconstruction — a 
claiming that their effect was to overthrow and — 
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when a representative of the old government broke into 
the home of a representative of the new, in order to arrest 
him for unlawful activities in leading the insurrection. 
The Court refused to entertain the suit, saying that the 
controversy belonged to the political, not the judicial 
branch of the government. The Court relied on Article 
IV, Section 4 of the Constitution which provides, “The 
United States shall guarantee to every State in this Union 
a Republican Form of Government. and shall protect each 
of them against Invasion; and on Application of the Leg- 
islature, or of the Executive (when the Legislature can- 
not be convened) against domestic Violence.” The Court 
ruled that it was for Congress to determine how this guar- 
antee should be effected. 

If two factions send delegates to Congress to be seated 
as their Senators and Representatives, Congress must de- 
termine which ones to seat. “. . . when the senators and 
representatives of a State are admitted into the councils 
of the Union, the authority of the government under 
which they are appointed, as well as its republican charac- 
ter, is recognized by the proper constitutional authority. 
And its decision is binding on every other department of = 
the government, — could not be questioned i ina — F 
tribunal.” Fd., 42 — 


So, too, — the garante irainak da 
lence. The power rests with the Congress, which early ae 
in our history had enacted a law — hoaa 
— — to act in such an oa sare Sa — a ose 
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United States or the government which the President 
was endeavouring to maintain. If the judicial power 
extends so far, the guarantee contained in the Constitu- 
tion of the United States is a guarantee of anarchy, and 
not of order. Yet if this right does not reside in the 
courts when the conflict is raging, if the judicial power is 
at that time bound to follow the decision of the political, 
it must be equally bound when the contest is over. It 
eannot, when peace is restored, punish as offences and 
crimes the acts which it before recognized, and was bound 
to recognize, as lawful.” Id., 43. 

The power of Congress to determine the qualifications 
of its own members was an issue in Barry v. U. S. ex el. 
Cunningham, 279 U. S. 597, where the Court said, “The 
Senate, having sole authority under the Constitution to 
judge of the elections, returns and qualifications of its 
members, may exercise in its own right the incidental 


power of compelling the attendance of witnesses without _ 


the aid of a statute.” Fd., 619. This control serves not 


only to resolve factional disputes arising from — 
contests as in Luther v. Borden, T How. 1. It also serves 


as a potential check on other action of the States. — Pacific — 


the point. 
The initiative and a are | 


~ es ee 


States Telephone Co. w. Oregon, 223 T. — 118 — 
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In 1902 the State of Oregon adopted the initiative and 
referendum by amending her constitution. The validity 
of that amendment was challenged in litigation reaching 
the Court in the Pacific States Telephone case. The 
Court refused to pass on the question, saying it was a 
political question. Whether Oregon had been deprived 
of a republican form of government by the adoption of 
those measures was for the Congress to determine when 
it passed on the credentials tendered by Senators and 
Representatives from Oregon. The Court drew a dis- 
tinction between “the political questions involved in de- 
ciding whether a state government republican in form 
exists” and the “judicial power and ever-present duty” to 
enforce the provision of the Constitution “as to each and 
every exercise of governmental power.” Id., 150. 

The State of Massachusetts sought to have declared 
unconstitutional an Aet of Congress which provided for 
an appropriation of funds for the promotion of the health 
and lives of mothers and infants to be apportioned among > 
the several States accepting the terms of the grant. 
Massachusetts claimed that this was an attempt by Con- — 
gress to invade the powers reserved to the States by the _ 
Tenth Amendment. The Court refused to entertain the — 
suit, holding it involved only “abstract questions of — 
cal power, of sovereignty. of government.” sac | 
setts y. Mellon, 262 U.S. 447,485). 

I have already mentioned that Congress and Cong 
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Pocket Veto Case, 279 U.S.655, the Court ruled on 
on whether a bill passed by Congress during a regular session and 








to the President less than ten days before adjournment of that 
and neither signed nor returned by him, becomes a law. The 

d that it did not, pointing out that the ten days provided 

I, Section 7, for the resident to decide whether to approve 
measure is necessary to proper deliberation and cannot be cut 
Congressional adjournment, Mmd see “Ynited States v. Kapsalis, 
677." 
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to pass judgment on the disciplinary action taken by a 
Legislative Assembly against a member. The decision 
gave full effect to Article 194 (3) of the Constitution of 
India which provides: 

“In other respects. the powers, privileges and im- 
munities of a House of the Legislature of a State, and of 
the members and the committees of a House of such 
Legislature, shall be such as may from time to time be 
defined by the Legislature by law, and. until so defined, 
shall be those of the House of Commons of the Parliament 
of the United Kingdom, and of its members and com- 
mittees, at the commencement of this Constitution.” 

“. . . this Court,” wrote Justice Sapru, “has no juris- 
diction to issue a writ, direction or order relating to a 
matter which affected the internal affairs of the House.” 
Id., 328. Justice Sapru, after reviewing the British law 
on the power of the House of Commons over its internal 
affairs, closed his opinion with these words, 

“With political remedies this Court is not concerned. 
Important as they are, they le beyond our sphere.” 
Id., 335. 

And see Misra v. Nandakisore, 40 A. I. R. 111, from the 
High Court of Orissa. 

There are other legislative matters which, in America, a 
also fall in the realm of political questions. 

When a measure passes the Congress, the Speaker of = 
the House and the President of the Senate sign an enrolled è 
bill, which then goes to the President. Ifheapprovesthe 






sive evidence that it was a measure | luly enac 
Field v. Clark, 143 U. S Gage 
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the question whether a state legislature that once re- 
jected an amendment could later ratify it. The Secretary 
of State is authorized to determine whether the number 
of States required for adoption of an Amendment have 
given their assent; and if he finds they have, he certifies 
that fact. Litigation arose in a state court over whether 
the state legislature had adopted an amendment. The 
Supreme Court refused to entertain the question, holding 
that the matter was left under our Constitution and laws 
for determination by the political branches. Cf. Prasad v. 
Union of India, 14 Sup. Ct. Jour. 775. 

I note Article 329 of the Indian Constitution, which 
provides: 

(a) the validity of any law relating to the delimitation 
of constituencies or the allotment of seats to such con- 
stituencies, made or purporting to be made under article 
327 or article 328, shall not be called in question in any 
court: 

“(b) no election to either House of Parliament or to 
the House or either House of the Legislature of a State — 
shall be called in question except by an election petition 
presented to such authority and in such manner as may 
be provided for by or under any law made by the Spee. . 
priate Legislature.” 

I also note the meticulous care with which the Indians = 5 
courts read and construe this provision, so as not to — : = 
the judiciary into any of the preliminary phases of- 
election contests, since those phases are in the hands of — 
an Election Commission or Tribunal. — Art 
of the Indian Constitution: Ponnuswami v. . Ret 
Officer, 15 Sup. Ct. Jour. 100. Once tl — > 
Punakhan arist oe | Court I 
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— 


Election Tribunal. = v. Singh, — —— 
Krushna v. Binod, 41 A. I. R. 202. And see Sharma v. 
Chandra, 17 Sup. Ct. Jour. 717. As we shall see, this 
power to review, granted by the Indian Constitution, 
cannot be qualified or taken away by the legislative 
branch. 

_— In Lecture #8, I will develop in some detail the im- 
portant and significant role played by the American courts 
in guarding the political processes of the nation. As we 
shall see, the federal courts have been alert to protect 
the right to vote, not only against fraud but also against 
many discriminatory practices. The United States Su- 
preme Court has, however, refused to interfere with 
certain phases of the electoral process on the ground that 
the questions presented were political, not justiciable. 

Under Article I, Section 2 of the Constitution, the Rep- 
resentatives (who compose the lower House of Congress) 
are apportioned among the several States “according to 
their respective Numbers.” The enumeration is made 
every ten years “in such Manner” as the Congress “shall 
by Law direct.” Id. Congress has from time to time 
legislated on the matter, setting standards for the appor- 
tionment of the States into Districts, each District elect- ; 
ing one Representative to Congress. Theap 3 
were to be made by the legislatures of the 
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citizens in the more heavily populated areas, making 
100,000 voices in one district as effeetive for political pur- 
poses as 900,000 voices in another district. The consti- 
tutional policy of equality of representation was, there- 
fore, defeated. The decision is dificult to sustain under 
the American system, where, as I have mentioned, the 
courts have been alert to protect the right to vote against 
most forms of abuse. 

Even more extreme is South v. Peters, 339 U. S. 276, 
decided in 1950. The case involved the unit system of 
voting in Georgia. Under that system, each county was 
allotted a number of unit votes—the most populous 
counties, six; the next most populous, four; the rest, two 
each. The votes of citizens in the most populous county 
on the average had only a fraction of the weight of those 
in the other counties. Another closely divided Court re- 
fused to entertain a challenge to the unit system, holding 
the question presented a political, not a justiciable, issue. 
Yet the discrimination against citizens in the more popu- 
lous counties of Georgia was plain. Because they were 
city dwellers their voting power was only an eleventh or a 
hundred and twentieth of the voting power of other citi- 
zens. The creation by law of favored groups of citizens 
and the grant to them of preferred political rights is the 
worst of all discriminations under a democratic — of 
government. 

Certainly the Court would strike down a | state Jaw 





assumed by the courts over ap je “a | ae or T: * sro 
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tive departments.* For example, Article II, Section 2 
grants the President “Power, by and with the Advice and 
Consent of the Senate, to make Treaties, provided two- 
thirds of the Senators present concur.’ 

By Article VI of the Constitution, all treaties made 
under the authority of the United States are included in 
the Supremacy Clause. Private rights often flow from 
treaties. See Clark v. Allen, 33r U. S- 503.’ But the 
question whether a particular treaty has survived a war 
between the two nations is political in nature. It turns 
essentially on the policies formulated and adopted by the 
political departments of the government. The Court sits 
not to determine independently whether a treaty has sur- 
vived but to ascertain what the policy of the political 
departments as respects the survival of treaties has been. 
Id., 514. 

The power to conduct foreign affairs includes, of course, 
the power to recognize a particular regime as the de jure 
or de facto sovereign of another nation. When the politi- 
cal branches of government have spoken, the judiciary - 
is bound. The propriety of that political action is not — 
open to judicial inquiry or decision. Octjen Vv. cones — 
Leather Co., 246 U. S. 297. : 


— dames eee territory has been a 


by discovery and occupation, by cession or by & ia m — a 








*In United States v. Curtiss-Wright — 200 * s ——— 
Court pomted out that the power of the federal ¢ : ver 
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is also a question for the political departments of govern- 
ment, not for the judiciary. Jones v. United States, 137 
— S. 202. 

Recognition or non-recognition of another nation is a 
political act that often has repercussions in litigation. So 
long as the political departments of the United States 
recognize a foreign government, the courts of the United 
States will not entertain litigation at war with that policy. 

Texas broke away from Mexico. While the treaty of 
amity and friendship with Mexico was still in force, some 
American citizens entered into a contract which was de- 
signed to help Texas finance its revolution. Suit was 
brought for specifie performance of the contract. The 
bill was dismissed since the contract was in contraven- 
tion of the policy of the political departments, Kennett v.- 
Chambers, 14 How. 38. 

If the act of recognition of a foreign power includes a 
policy of providing for the settlement or payment of | 
certain claims, that policy is binding on the judiciary. 
United States v. Pink, 315 U.S. 203. 

The extent to which our Court has gone in sustaining | 
the policy of the political departments in the conduct of — 
foreign relations is perhaps best illustrated by Ex parte — 
Peru, 318 U. S. 578. The Court authorized issuance ofa * 
writ of mandamus to discharge a vessel of the i 
of Peru from litigation in the lower federal court 
the judicial seizure of the vessel of a friendly f 2: ee 
state is so serious a challenge to its dignity, and may — F 
affect our friendly relations with it, that courts are r 
quired to accept and follow the rez xecutiv dete mina 
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settling disputes. There are many others; and often 
they are more effective. But a strong independent judi- 
ciary is a great bulwark of the people. If the judiciary 
bows to expediency and puts questions in the political 
rather than in the justiciable category merely because 
they are troublesome or embarrassing or pregnant with 
great emotion, then the judiciary has become a political 
instrument itself. Courts sit to determine questions on 
stormy as well as on calm days. The Constitution is the 
measure of their duty. And it is the Constitution, not 
the judges’ individual preferences, that marks the hne 
between what is justiciable on the one hand and, on the 


other, what is political and therefore beyond the reach 


or competence of courts. 


C. Jurisdiction of the Supreme Court: Appellate and 
Original. | 


The original jurisdiction of the United States — s 


Court, important as it is, makes up only a small fraction 
of the items on the docket. The great bulk of the cases es Š; 
are under the Court’s appellate joriena as the — ee 


lowing table shows. : x 
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appeals is provided for where an Act of Congress is held 
unconstitutional in a suit to which the United States is 
a party (28 U. S. C. $ 1252) and where a state statute is 
held invalid under federal law (28 U. S. C. § 1254 (2)). 

Appeal from the United States district courts is 
provided in cases where a federal statute is held uncon- 
stitutional (28 U. S. C. S 1252); where certain types of 
judgments adverse to the United States are rendered in 
criminal cases (18 U. S. C. § 3731); where a three-judge 
district court grants or denies an injunction (28 U. S. C. 
§ 1253): and in certain types of proceedings under par- 
ticular statutes of Congress, such as the antitrust laws 
and the Interstate Commerce Act. 

Appeals from state courts lie where the court has held 
a federal treaty or statute invalid, and where a state 
statute is assailed as invalid under federal law and is 
upheld. (28 U.S.C. § 1257.) 

The certioraris reach the Supreme Court in the exercise 
of its discretionary jurisdiction, four votes out of nine 
being necessary to grant a petition. 7 

Review of decisions in the federal courts of appeals may _ 
be granted in any civil or criminal case before or after 
judgment, under the broad grant of jurisdiction — 
by 28 U.S. C- S$ 1254 (T) 

Review of state eases by certiorari is provided for — 
“the validity of a treaty or statute of the United States — m 
is drawn in question or where the validity of a — state. 
ute is drawn in question on the ground of its being re 
nant to the Constitution, treaties or laws of thel 
States, or where any title, right, privile 
specially set up or claimed under tk : 
ties or statutes of, or commission hele 
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federal courts of appeals, under the broad statute referred 
to above. 


Some of the principles governing the exercise of certio- 


rari jurisdiction are set forth in Rule 19 of the Supreme 
Court Rules (effective July 1, 1954): 

“The following, while neither controlling nor fully 
measuring the court’s discretion. indieate the character 
of reasons which will be considered: 

“(a) Where a state court has decided a federal question 
of substance not theretofore determined by this court, or 
has decided it in a way probably not in accord with ap- 
plicable decisions of this court- 

““(b) Where a court of appeals has rendered a decision 
in conflict with the decision of another court of appeals 
on the same matter; or has decided an important state 
or territorial question in a way in conflict with applicable 
state or territorial law; or has decided an important ques- 
tion of federal law which has not been, but should be, © 
settled by this court; or has decided a federal question in — 
a way in conflict — applicable decisions of this court; | 
or has so far departed from the accepted and usual course 
of judicial proceedings, or so far sanctioned such a depa 
ture by a lower court, as to call for an exercise = — 
courts power of supervision.” 

The basis of the appellate jurisdiction of India’s Se a 
preme Court is set forth in detail in Articles 132 et seq. ae 
of the Constitution. Article 132 provides for ap ] * alfrom 
a High Court decision, if the latter certifies he —— 
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in the former case, if the High Court has affirmed the 
decision of the court below, it must also certify that some 
substantial question of law is involved. Appeals do not 
lie. however, from the judgment of one judge of a High 
Court, unless Parliament so provides. Article 133. 

Criminal appeals lie where a High Court in a capital 
case reverses an acquittal or withdraws a`case for trial. 
Such appeals also lie where the High Court certifies that 
the case is suitable for review, or where additional powers 
are conferred by Parliament. Article 154. 

Articles 138, 139. and 140 authorize Parlament to con- 
fer additional powers on the Supreme Court. 

Article 136 provides for special leave to appeal which 
may be granted by the Supreme Court in any case passed 
on by any court in India, except in matters relating to 
the armed forces. This provision is somewhat analogous 
to the discretionary certiorari jurisdiction exercised by 
the United States Supreme Court. 

It should be noted that the role of the High Courts in 
certifying cases to the Supreme Court is actually a sereen- 
ing device which has no counterpart in America. While- 
the United States Supreme Court has discretionary juris- 
diction, it exercises it without the aid of the lower courts. ~ 

The appeals in the above chart include those cases in 
which questions are certified to the Supreme Court by — 
the courts of appeals under 28 U. S. C. š 1254 — — 


provides for revie 
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decision under the guise of “certification.” Justice Car- 
dozo summed up these limitations in Lowden v. North- 
western National Bank, 298 U. S. 160: 

“We will net answer abstract questions unrelated to 
the pending controversy, or questions unnecessarily gen- 
eral, or questions which admit of one answer in one set of 
circumstances and a different answer in another, the dif- 
ferentiating circumstances being imperfectly disclosed.” 
Id., 162. 

The application of these restrictions is illustrated by 
Labor Board v. White Swan Co., 313 U. S. 23. The ques- 
tions certified involved the validity of an order of the 
Board requiring a laundry and dry cleaning company to 
cease and desist from certain unfair labor practices and 
to reinstate certain employees with back pay because they 
had been discharged for their*union activities. The cer- 
tificate was dismissed because the questions did not focus 
the controversy in its setting. There was no indication 
of the grounds on which the Board based its jurisdiction; 
there was no showing of the precise conclusions of the 
Board or findings on which they were based. The Court 
pointed out that if the conclusions and findings were indi- 
cated in the certificate, it would still be defective as call- 
ing for a decision of the whole case. The court of appeals 
had not presented clear-cut legal questions in their proper _ 
setting, which presentation is needed before the waw = 
will exercise its certification jurisdiction. | 

I have noted above the manner in which the — — 
High Courts certify questions to the Supreme Court. 
But that is after the rendition of judgment by: he High 
Court and wholly unlike the 
America whereby 
Supreme Court decide a 
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x are provided for in 28 U. S. C. § 1651, the “All-Writs 
= Statute,” which empowers federal courts, including the 
L Supreme Court, to issue all writs necessary or appropri- 
i ate in aid of their jurisdictions. These writs are, in a 
‘ sense, original proceedings, though they invoke the appel- 


late, rather than the original, jurisdiction of the Court 
under Article III, since they are designed to correct errors 
in lower courts. They are placed on the Miscellaneous 
Docket, created in 1945, to which in forma pauperis peti- 
tions were added in 1947. 

The èn forma pauperis cases are filed by petitioners -7 
(often though not necessarily prisoners), who do not have — 
sufficient funds to print up the customary papers. By fil- , A ae eee 
ing an affidavit to that effect, they are enabled to proceed 8s” 
without the costs ordinarily attendant on such litigation. EE. 
The in forma pauperis procedure enables the poorest liti- 
gant to seek review in the highest Court in our land.* — 

All of these (except the few stray originals included 
statistically in Miscellaneous) come to the Supreme Court 
pursuant to the provision of Article III, Section 2 , already _ 
quoted, as follows: 

“In all the other Cases before mentioned, the supreme 
Court shall have appellate Jurisdiction, both as to Law 
and Fact, with such Exceptions, and under such R egula- 
tions as the Congress shall make.” $ eee 7 
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That is in marked contrast to the Indian Constitution 
which, jI have explained, defines with some particularity 
g> the appellate jurisdiction of the Supreme Court. Simi- 
larly, the jurisdiction of each High Court is fixed in some 
detail by the Constitution. Articles 226, 227, 228. 

The contrast between the status of the appellate juris- 
diction of the Supreme Courts of the two countries is 
dramatized by Krushna v. Binod, 41 A. I. R. 202, recently 
decided by the Supreme Court of India. The legislature 
had made the orders of an Election Tribunal final and 
conclusive; and the Tribunal had ruled that the success- 
ful candidate was illegally elected because of certain al- 
leged corrupt practices, viz. that he was proposed and 
seconded by government servants. The Supreme Court 
disagreed with the Tribunal on its construction of the 
election law, held that the challenged practice was not 
illegal, and set aside the order of the Tribunal. As noted 
earlier, Article 136 (1) grants the Supreme Court power to 
allow an appeal from an order made “by any court or tri- 
bunal in the territory of India”; and that power has been 
held by the Supreme Court to include the power to review 
orders of an election tribunal. 

523. In Krushna v. Binod, the Eanna — 
held that this power “cannot be taken away or whittled | = e l 
down by the legislature,” that so long as it remains, the O 
discretion of the Supreme Court to allow an appeal and to cote 
pass on the merits of the issue presented i is — — ee 
Id., 204. Or, as stated in Mehta v. Sin e S 2. 
Jour. 723, 726, ““The pruon A wie! tion 
Tribunal is — — © e 
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The leading case is Ex parte McCardle, 7 Wall. 506. 
MeCardle was a newspaper editor in the State of Mis- 
sissippi during the Civil War. When the war was over 
and Lincoln was dead, the national government fastened 
a military regime on the southern States. Lincoln had 
counseled moderation: but the northerners in control of 
Congress wanted more extreme measures. The military 
regime that ruled the South in the post-Civil War years 
was in many respects an oppressive and unscrupulous one. 
The injustices of its policies and practices aroused the 
people and built deep resentments in them. MceCardle 
was one of many to protest; and for his angry editorials 
he was arrested by the military authorities and held for 
trial before a military commission. 

The idea of a civilian being tried by military authori- 
ties is repulsive to the American scheme of justice. A 
military regime must have certain controls over the ci- — 
vilian population in the theatres of operation. But even 
then, the military has no jurisdiction to try civilians for 
offenses in the theatre of operations, if the civil govern- 
ment has not been deposed and civil courts are open and — 
functioning. That was decided in Ex parte Milligan, 4 
Wall. 2, three years before McCardle’s case. : 

So it was doubtful that the military authorities had — 
jurisdiction over McCardle, since hostilities were over ae 
and civil courts were available to try civilians. MceCar- | — 
dle petitioned the lower federal court for a writ of habeas — — 
corpus. That court denied the petition and re 3 
McCardle to military custody. He thereupon appealed 
to the Supreme Court where a motion to dismiss was filec — 









the argument being that an appeal did not lie unde rt — 
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pending and future. The Court held that Congress had 
the power to withdraw the appellate jurisdiction of the 
Supreme Court, even in pending cases. It accordingly 
dismissed the appeal for want of jurisdiction. Ex parte 
McCardle, 7 Wall. 506. 

At no time has Congress withdrawn the power of the 
Court to review state court decisions involving a con- 
struction of the Federal Constitution. That power is, 
indeed, important to the practical workings of federalism. 
As . Justice Holmes once said, “I do not think the 
United States would come to an end if we lost our power 
to declare an Act of Congress void. I do think the Union : 
would be imperiled if we could not make that declaration 
as to the laws of the several States. For-one in my 
place sees how often a local policy prevails with those 






















who are not trained to national views and how often action ae 
is taken that embodies what the Commerce Clause was — 
meant to end.” Collected Legal Papers, pp. 295-296. — 

Congress has changed the appellate jurisdiction of the pie Poe 
Supreme Court on numerous oceasions. At times, the — — 


debates on the question of what this jurisdiction should 
be have been acrimonious. For example, the First Con- — gl 
gress enacted the Judiciary Act of September 24, 1789, ee? fs — 
Section 25 of which gave the Court power to reverse or Ses 
affirm cases coming from state courts in which was in- 


volvedja deei y Oi : — 
— e ‘hen in 1821 the Court, speaking through 

Chief Justice Marshall, upheld the power of Congress to 
enact that section (Cohens v. Virginia, 6 Wheat. 264) a 
political storm broke loose headed by those who viewed _ es 
with alarm the trend to nationalism. = 8 =. | 

Spencer Roane, presiding judge of the Virginia Comes 

of Appeals, wrote a series of articles in the. tichm 
quirer in which he made a violent att: n 
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The leading newspaper of Virginia expressed the out- 
race of many Virginia citizens and even proposed a state 


law penalizing any person who enforeed any judgments of 


the Supreme Court in that Commonwealth. 

The Governor of Virginia, in a message to the legisla- 
ture in 1821. referred to the “encroachments of the 
Supreme Court.” 

A resolution in the Virginia House of Delegates, ealling 
for a constitutional amendment to prevent review of the 
validity of state statutes, narrowly failed to pass; and & 
Virginia Representative introduced a bill in Congress to 
repeal the 25th Section of the Judiciary Act. 

At no time has Congress altered basically or fundamen- 
tally the Court’s appellate jurisdiction. 

The Judiciary Act of 1925* provided for review as of 
right of opinions in the federal circuit courts of appeal 
in cases where the validity of a state statute was drawn 
in question on the ground of its being repugnant to the 


Constitution, treaties, or laws of the United States, and 
the decision was against its validity. Even in such cases, 


review was limited to decision of the federal questions 


presented. In all other cases, review was ; possible PS — 


by certificate or certiorari. 
The area of direct review of district — — was 
limited to a few classes of cases: suits by the Unitec 





States to restrain —— of ne. anti-trust — — 


5s? eee 


- A 


certain orders of the Interstate derea © or 
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Review of state court decisions as a matter of right was 
provided for only in cases where the state court held a 
federal treaty or statute invalid or sustained the vahdity 
of a state statute attacked upon federal grounds. Other 
cases involving federal questions were reviewable by cer- 
tiorari. It was provided that if review as of right was 
sought where certiorari was proper, the papers would be 
treated as a petition for certiorari. 

What Congress has done has been to promote the inter- 
ests of the administration of justice by making the 
Court’s appellate jurisdiction more discretionary, less 
mandatory. That has been the long-range trend. 

Ex parte McCardle, however, remains the law. The 
power of Congress over the appellate jurisdiction of the 
Supreme Court is complete. That fact has long troubled 
many constitutional lawyers. In recent years a move- 
ment has been gathering to amend the Constitution, so 
as to put the appellate jurisdiction of the Supreme Court 
beyond the reach of Congress “in all cases arising under 
the Constitution.” A proposed constitutional amend- — 
ment containing that provision is presently before. the 
Congress. — 

As already noted, the original jurisdiction of the Su- 
preme Court is defined and limited by Article HI, Se — n, 
tion 2 of the Constitution. “In all Cases affecti — — 
bassadors, other public Ministers and Consuls, and se 
in which a State shall be Party, the sı 
have original jurisdiction.” . Congre 
that original — i 
§ 125k — se 
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“(b) The Supreme Court shall have original but not 
exclusive jurisdiction of: 

“(1) All actions or proceedings brought by ambassa- 
dors or other public ministers of foreign states or to which 
consuls or vice consuls of foreign states are parties; 

““(2) All controversies between the United States and 
a State; 

(3) All actions or proceedings by a State against the 
citizens of another State or agaimst aliens.” 

It should be noted that the jurisdiction of the United 
States Supreme Court as set forth in Article Hil of the 
Constitution is limited by the provisions of the Eleventh 
Amendment, which provides: “The Judicial power of the 
United States shall not be construed to extend to any suit 
in law or equity. commenced or prosecuted against one 
of the United States by citizens of another State, or by 
citizens or subjects of any foreign State.” $ 

That provision was an outgrowth of the — de- 
cision in Chisholm v_ Georgia, 2 Dall. 419, where it was 
held that a State could be sued by an Daea without : 
the State’s consent, under the grant of judicial power econ- — 
tained in the Constitution. The decision was a great A 
shock to the States. The Eleventh Amendment was - as = 
quickly proposed and ratified, thus — — afloat of = 
the Chisholm case. a gt 

Unfortunately. the Amendment was not : rafi 
the precision which might be desired in in such an im 
enactment, and by its express terms it did no ; prever 










— — 


suit by a citizen against his own State 
held, however, that the poli y z eflec 
ment applies to such suits "e ¥ * Tas 
express terms. — 


= * ites 
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such a suit being brought without the consent of the 
defendant State. 

The basic problem under the Amendment has been to 
determine when an action is to be regarded as one against 
a State. 

In the case of In re Ayers, 123 U. S. 443, the Court 
held that this question was to be determined by consider- 
ing the nature of the case and whether the State was the 
real party against which relief was sought. A suggestion 
in an earlier case that nominal parties of record were to 
control was rejected. 

In the leading case of Ex parte Young, 209 U. S. 123, 
the Court reexamined the earlier precedents and held that 
federal courts could, in some circumstances, enjoin a state - 
officer from enforcing a state statute on account of its - 
unconstitutionality. The Court stated: “The act to be 
enforced is alleged to be unconstitutional, and if it be so, | 
the use of the name of the State to enforce an unconstitu- - 
tional act to the mjury of complainants is a proceeding — 
without the authority of and one which does not affect - 
the State in its sovereign or governmental capacity. It z 
is simply an illegal act upon the part of a state official in — 
attempting by the use of the name of the State to — 
a legislative enactment which is void because mec nst t — 
tutional. If the act which the state Attorney General 
seeks to enforce be a violation A e onstit 
the officer in proceeding under such er tment con — 
conflict with the superior authority of that C Cor nst 
and he isin Se ee ffi or repr 


re 
1 


wi 
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ing him a party as a representative of the State, and 
thereby attempting to make the State a party.” Id., 157. 

The Young case has served as a touchstone for much of 
the litigation in this area. 

In the recent case of Georgia R. Co. v. Redwine, 342 
U. S. 299, the Court held that the Eleventh Amendment 
did not bar a suit to enjoin a state taxing officer from 
assessing or collecting ad valorem taxes, contrary to an 
exemption in the charter of the corporate taxpayer and De 
therefore in violation of Article I, Section 10 of the Con- 
stitution which prohibits a State from enforcing any law _ 
“impairing the Obligation of Contracts.” The Court ap- 

plied the rule of Ex parte Young and held that the action = 
was against the tax officer as an individual and was not Renee 
an unconsented suit against the State. MESA 

Judicial construction of the Eleventh Amendment — Ene 
largely narrowed it to suits which seek to enforce a States o 
promise to pay or to enjoin state action in a field where an 
no invasion of constitutional rights is claimed. A State = 
must always act through an individual. If the individual, — — 


sued individually, the immunity of the State is extremely — a 


— 


limited. The state officer is usually not wie b ae — 
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ae to the provisions of this Constitution, the 

upreme Court shall, to the exclusion of any other court, 
— original jurisdiction in any dispute— 

“(a) between the Government of India and one or 
more States; or 

“(b) between the Government of India and any State 
or States on one side and one or more other States on the 
other; or 

“(e) between two or more States, 
if and in so far as the dispute involves any question 
(whether of law or fact) on which the existence or extent 
of a legal right depends.” 

In the United States, the most important head of the ; 
original jurisdiction of the Supreme Court is that of con- 
troversies between two or more States. These disputes 
are the kind of controversies which sovereign nations — 
customarily handle by diplomacy or failing thag, by war. 
The several States sacrificed some of their sovereignty by 
joining the Union. The most dramatic illustration is in — 
the submission of their controversies to settlement by the 
judicial process. In the long vicissitudes of time, world ities 





government may evolve and in its evolution develo * 
like technique for handling major — —— between 
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The Special Master, after the hearing, renders his 
Report; and the case is argued to the Court on exceptions 
to that Report. 

Disputes between States are, of course, an extremely 
serious matter, and their resolution is not lightly under- 
taken. We stated in Colorado v. Kansas, 320 U. S. 383: 

“In such disputes as this, the court is conscious of the 
great and serious caution with which it is necessary to | 
approach the inquiry whether acaseis proved. Not every | Se 
matter which would warrant resort to equity by one citi- 
zen against another would justify our interference with 
the action of a State, for the burden on the complaining 
State is much greater than that generally required to be - 


borne by private parties. Before the court will inter- | * — 
vene the case must be of serious magnitude and fully and | ee 
elearly proved.” Id., 393. = A ai pace a te 


The types of dispute which have come before the Court | 
in this area are varied. Boundary disputes are common. ree Re 
Kansas v. Missouri, 322 U. S. 213, furnishes an illustra- a ees 














tion. In that case, Kansas sought to have its boundary = Bares 
determined along the Missouri River channel. The — ca = 
boundary of the States was the middle line of the main oa 
navigable channel of the Missouri River. It was claimed è — ; Sia 








that the thread of the stream had changed, carrying with = — EF 
it the boundary line. If the change took — the Lee 
slow gradual process of accretion, the t ary un — 
American law would move with the shifting chan el. Tf 
the change was sudden or — the shift 
— W 
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disputed land was accordingly awarded to Missouri; and 
the boundary was definitely fixed. See 322 U. S. 654. 

A State may also sue to protect its fiscal interests. 
Texas v. Florida, 306 U.S. 398, involved a dispute between 
several States over death taxes. The dispute arose over 
rival claims concerning the domicile of the decedent at 
his death, domicile forming the basis for such taxes. The 
estate was not sufficient to satisfy all of the demands, and 
therefore the Court concluded that a real controversy was 
presented. After examining the evidence, the Court con- 
cluded that the decedent was domiciled in Massachusetts. 

A State may sue to enforce proprietary rights, as, for 
example, where the State is injured as the owner of a 
railroad or other public institution. Georgia v. Pennsyl- 
vamia R. Co., 324 U. S. 439. But a State may also sue 
parens patriae. The national government, not the State, 
represents the citizens as parens patriae in their relations 
to the federal government. But the State stands as 
parens patriae in many matters. The Court, on the com- 
plaint of Georgia. enjoined manufacturing companies 
from discharging noxious gas from their works in Tennes- 
see over Georgia’s territory. Georgia v. Tennessee — 
Co., 206 U. S. 230. If the health and comfort of the in- 
habitants of a State are imperiled by the actions of another — 
State or its citizens in garbage disposal or in the disch — 
of sewage into a river, the complaining State has standi 
to seek relief in the Supreme Court. Missouri v. Illinois, 
180 U. S. 208: New York v. New Jersey, 256 U. S. : 296; 
Wisconsin v. Illinois, 278 U.S. 367. _The whole > economy 

of a State may be imperiled by th e divers o 
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export of those products from the producing State. The 


classie example is Pennsylvania v. West Virginia, 262 — 
U. S. 553, discussed in Lecture V, where Pennsylvama * 


and Ohio were allowed to obtain relief against West 


Virginia, enjoining her from interfering with the flow of 
natural gas from her wells to the other States. . 
A more unique example is Georgia v. Pennsylvania R. — 
Co., 324 U. S. 439, where Georgia was granted leave to file 
a complaint against railroads charged with fastening a dis- 
criminatory rate pattern on Georgia, to the injury of her ; 
economy.* “Georgia as a representative of the public is nae 
complaining of a wrong which, if proven, limits the oppor- 
tunities of her people, shackles her industries, retards her | 
development, and relegates her to an inferior economic See 
position among her sister States.” Id., 451. — 
A State may not, however, invoke the original jurisdic-  __ pate cy ON 
tion of the Court where it is merely the nominal plaintiff, —— 
the real complainants being individual citizens. Okla- 
homa v. Atchison, T. & S-F. R. Co., 220 U.S. 277; Okla- — = 
homa v. Cook, 304 U. S. 387; Jones v. Bowles, 322 U. S. ; 
707. Moreover, the mere fact that the parties to a dis- 
pute are sister States does not mean that the Court — 
exercise jurisdiction. In Massachusetts v. Missouri, 308 
TE the complaining State sought to invoke the ( vurt’: Po a — 
jurisdiction to determime which State had the right — — 
impose death taxes on certain property. — see eld Aes 
that a proper matter for adjudication was no ed ee ee 
because the assets of the estate ae 
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So it is that the Court exercises discretion to prevent an 
abuse of the opportunity to resort to its original 
jurisdiction. 

Disputes between sister States often involve complex 
problems which may require years of litigation. Wyo- 
ming v. Colorado, 259 U. S. 419, which continued for 
nearly 30 years, is illustrative. The action was brought 
in 1911 to prevent diversion in Colorado of waters of the 
Laramie River, an interstate stream. Evidence was taken 
in 1913 and 1914, and put in condensed and narrative form 
in 1916. The ease was argued before the Court three 
times. In 1922. the Court issued a decree enjoining the 
diversion of more than a specified amount of water from 
the river. 

In 1932, the Court considered a suit to enforce the 1922 
decree, in which Colorado was said to have violated the 
decree. Colorado was directed to answer the charges of 
violation. 286 U.S. 494. 

In 1936, the Court held that the decree had not been 
violated, but retained jurisdiction m the event that for- 
ther Court action were needed. 298U.S.573. © w 

Wyoming later claimed that Colorado should be — 
judged in contermpt for having violated the decree. The — ; 
Court considered this claim in 1940, and held that the _ 
decree had been violated, but that e period 
of ee is > h 
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involve not only highły charged emotions but also serious 
matters of health, comfort. and prosperity. The con- 
troversy often requires the weighing of delicate matters. 
Kansas v. Colorado, 206 U. S. 46, is in point. at ease 
involved a suit by Kansas to restrain Colorado from di- 
verting the water of the Arkansas River for irrigation of 
lands in Colorado, thereby preventing the natural flow 
of that river into Kansas. The Court found that the 
detriment to Kansas by diminution of the flow of the 
river was not so great as to make inequitable Colorado's 
use of water for irrigation purposes, which use was of 
great benefit to the latter State. Therefore, the suit was 
dismissed. 
IF isconsin v. Ilinois, 278 U. S. 367 (a water rights case 
in which Charles Evans Hughes sat as Special Master 
between his first term on the Court and his designation 
as Chief Justice), represents one of the most constructive 


undertakings by the Court in the field of its original juris- 
diction. At one time the Chicago River ran into Lake 


Michigan at Chicago, Illinois. The river was dredged 


and connected with the Mississippi River. Accordingly, sen 
its flow was reversed. The river drew heavily on the 
waters of Lake Michigan. It drew so heavily that it- 


and 


lowered the levels of Lakes Michigan, Huron, Erie, 
Ontario, bringing complaints from the States of Wiscon- 


a canal for —— But the City of | Ch St y 
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Masters. Industrial plant after industrial plant has 
adopted means of handling its industrial waste not in- 
jurious to health. Sewage plants have been installed. 
Thus, one of the most complex and perplexing problems 
of modern civilization—and one that imvolves great 
expense and engineering difficulties—has been brought to 
a successful conclusion under the patient administration 
of equity. 

Equally important and even more involved was Ne- 
braska v. Wyoming, 325 U. S. 589, which necessitated 
the apportionment of some of the water of the North 


Platte River among the States of Colorado, Wyoming, 


and Nebraska. The problem was a complex of various 
factors: priority of appropriation of the water rights, 


physical and climatice conditions bearing on the waste in — 


transporting water long distances, the consumptive use 


of the water in the several sections of the river, the char- — 


acter and rate of the return flows to the river, the extent 
of established uses, the availability of storage water to 
satisf fy the needs of —— sections, the — 
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formulae what must be done have proved to be without 
substance. The economy of this semi-arid region has 
been greatly stabilized by the decree; and continuous 
friction between the States competing for the water has 
been eliminated. The decree has substituted a regulated 
economy for the uncertainty that previously prevailed. 
In the main, the original jurisdiction of the Supreme À 
Court, insofar as controversies between the States are TEN 
concerned, has been productive of statesmanlike decrees * 
that have solved many complex problems and kept other * 
lesser ones from flaring into unseemly controversies be- | 
tween sovereigns over matters that were susceptible of 
judicial solution. A close study of the operationg®6i these : 
decrees will show, I think, great progress in a — noted — 
for its delicacy and difficulty. — 
While the most important exercise of — Conk 222 


~ 


jurisdiction has consisted of resolving disputes between ee — 
sister States, the Court has also served, on occasion, as PG ae 
arbiter of disputes between the Federal Government and ame 
particular States of the Union. A — 

A noted example is United States v. Californils, 332 U. a ras 


19. In that ease, the Federal Government sought a de- 
cree declaring its rights in certain offshore oil lands a: eee: 
against the State of California. The State had bee : 

granting lease — in the budi in — — 








— — 


— since the ocean —— An pr a t J nee e to 1e 
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under the land which lies seaward of low tide. United 
States v. Texas, 339 U. S. 707; United States v. Louisiana, 
339 U.S. 699. The effect of ‘Sheds decrees was, however, 
vitiated by an Act of Congress, 67 Stat. 29, which ceded 
the oil rights in these submerged lands to the States from 
whose shores they extend. This Act was sustained, by a 
divided Court, as an exercise by Congress of its power 
under Article IV, Section 3 of the Constitution over prop- 
erty belonging to the United States. Alabama v. Texas, 
347 U.S. 272. 

So much for a rough sketch of the jurisdiction of the 
Supreme Court. Now, a word in conclusion. . The Su- 
preme Court is one of the three coordinate branches of 
the Federal Government. Or more accurately, the Su- 
preme Court heads the Judiciary which together with the - 
Executive and the Legislative makes up the Federal 
Government. It is an essential part of the system of 
checks and balances that is basic to our = of 
government. 


Man’s long —— has been to live under, 


justice according to the political or religious Te 
the litigant or the — or — — gover 





TAGORE LECTURE II 49 


-~ 


son, 1 Cranch 137. And it has stood ready, in proper 
cases presenting justiciable issues, to do the same as re- 
— the actions of the Bebia as F oungstown Co. 
v. Sawyer, 343 U. S. 579, illustrates. 
On the whole, the — Court has written highly re- 
sponsible treatises on the legal issues coming toit. Today 
it is one of the great cohesive forces in America. Our 
people often eriticize the Court and disagree with it; but 
they have a respect and reverence for it, born of decades 
of experience. 
Ome day in the late forties, while the forces of revolu- O 
tion were tearing China apart and disintegration was tak- = `. 
ing its toll, a Chinese friend of mime visited Washington, -= 
D. C. We toured the city and ended in the courtroom è = 
of the Supreme Court. There on friezes are carved some =  — 


of the great law makers of the world, a goodly number 5 — 
from Asia: Menes, Hammurabi, Moses, Solomon, Lyeur- =—s— 


gus, Solon, Draco, Confucius, Octavian, Justinian, Mo = foe 3 
hammed, Charlemagne, King John, St. Louis, Mig 
Grotius, Blackstone, Marshall, and Napoleon. —— 
My Chinese friend stood silent for a few moments. _ : — — 
Then, turning to me, he said, “If only we had a Supren = — 
Court like this, China would be saved.” =  —  ăć — — 
What he meant was that a Court such as ours was ti the 
product of a political maturity that saraa Ae 
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` III 


Tae DuaL System oF Courts 





Introduction. e" 


India and the United States both have a federal court 
at the apex of their judicial structures. But India fol- 
lows the precedent of Australia and Canada, in having. ~— 
but one system of courts under a Federal Supreme Court.* — | 
The United States could have done the same, for Article 
III, Section I of the Constitution provides: — Re 

“The judicial Power of the United States, shall be 
vested in one supreme Court, and in such inferior courts 
as the Congress may from time to time ordain and 
establish.” — 

Congress, therefore, need not have created any infer rior 
courts. It could have left enforcement of all legal rig ic = — > 
including those arising under the Constitution | nd I — eee 
of the United States, to the state courts, with apr — 
review by the Supreme cna nea | op 
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and India, and had only one federal court at the apex of 
a system of state courts. 

But Congress planned differently, with the result that 
the United States has had a dual system of courts since 
the First Judiciary Act of September 24, 1789. So it is 
that the United States has never been without inferior 
federal courts. They were the product of the specialized 
experience after the Revolution and during the years un- 
der the Articles of Confederation. During those years 
there were centrifugal forces at work among the States; 
sectionalism was rampant; States and regions were jealous 
of each other; the country was dependent on foreign mar- 


kets for manufactured articles, as the great bulk of the > 


people were engaged in agriculture. What was needed 


was the unifying influence of one body of law. And so — 


that need expressed itself in the desire for a new, distinc- 


tive system of courts that would be motivated by nation- 


alistic influences. The jealousies among the States, the 


suspicions and hostilities which the citizens of one State 
had toward those of another. the prevailing doubts that a 


Pennsylvania creditor would get justice m a New Eng- 
land court—these created a feeling of insecurity that was 
not congenial to the mercantile and commercial interests. 


ee 
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I would ask how a merchant must feel to have his prop- 
erty le at the mercy of the laws of Rhode Island. I ask, 
further, How will a creditor feel who has his debts at the 
mercy of tender laws in other states? It is true that, 
under this Constitution, these particular iniquities may 
be restrained in future: but, sir, there are other ways of 
avoiding payment of debts. There have been instalment 
acts, and other acts of a similar effect. Such things, sir, 
destroy the very sources of credit. 

“Is it not an important object to extend our manufac- 
tures and our commerce? This cannot be done, unless 
a proper security is provided for the regular discharge 
of contracts. This security cannot be obtained, unless 
we give the power of deciding upon those contracts to the 
general government.” 2 Elhot’s Debates 491—492. 

The details of the evolution of the federal system of 
courts have no place here. Suffice it to say that the major 
landmarks in the evolution of the system were in 1789, 


1837, 1863, 1875, 1887, 1891, and 1925. Today the sys- 
tem is made up of District Courts which are courts of gen- 
eral jurisdiction, of Courts of Appeals, and of the yok ec 


Court. There are 91 District Courts, on which 251 Dis- — 
trict Judges sit. There are 11 Courts of Appeals, on which 
6S judges sit. The Supreme Court has 9 — — 


number established in 1869 and not since changed. — $ — Ge — 


The federal system also has a series of | pecia 
courts, which in ee measure are — * * — 


cla ren 
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not only the customs litigation but also certain patent 
cases previously routed to the Court of Appeals of the Dis- 
trict of Columbia. We had the Commerce Court from 
1910 to 1913. which sat in review of orders of the Inter- 
state Commerce Commission. The present Tax Court 
grew out of the Board of Tax Appeals, established as an 
administrative review unit in the Treasury Department in 
1924. 

The Emergency Court of Appeals was established in 
1942 to hear appeals from denials of protests against price 
and rent control orders during World War II. 

There are in addition a veritable host of federal admin- 
istrative agencies, most of them performing some im- 
portant judicial functions and practically all of them 
subject to some degree of judicial review. 


A. The District Courts. 


We are here concerned primarily with the jurisdiction 
of the inferior courts, the tasks assigned to them by Con- 
gress, and their relation to the courts of the States. — 

I mentioned earlier the scope of the judicial power, as —— 
defined in Article IIT, Section 2 of the Constitution which S u 
provides: EA EE 
“The judicial Power shall extend to all — in Law $ — 
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Congress has established many heads of jurisdiction of 
the Federal District Courts, the ones starred being made 
expressly exclusive of the state courts: 

1. Civil controversies arising under the Constitution, 
laws, or treaties of the United States and involving more 
than $3,000. 28 U.S.C. § 1331. 

*Civil cases of admiralty or maritime jurisdiction. 

28 U.S.C. § 1333. 

3. “All matters and proceedings in bankruptcy. 28 
U.S. C. § 1334. 

4. Suits to enforce, enjoin, set aside, annul or suspend, 
in whole or in part, any order of the Interstate Commerce 
Commission. 28 U.S. C. § 1336. 

Civil actions arising under any Act of Congress regu- 

lating commerce or protecting trade and commerce 
against restraints and monopolies. 28 U.S.C. § 1337. 

6. *All civil actions arising under any Act of Congress 
relating to patents, copyrights, and trademarks and of 
civil actions asserting a claim of unfair competition joined = == 
with a substantial and related claim under copyright, — — sie 
patent, or trademark laws. 28 U.S.C. § 1338. 

7. Any civil action arising under any Act of Congress Eo ie 
relating to the postal service. 28 U. S. C. $ 1339. — * 

8. All civil actions (except those under the juris 
of the Customs Court) arising under any Act of C So 
providing for internal revenue or — om 
or tonnage. 28U.S.C.§1340.  — ee 
9: Civil actions for the redress of cs rtain | 
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11. Suits brought by the United States or any agency 
or officer expressly authorized to sue. 28 U.S.C. § 1345. 

12. Suits against the United States for the refund of 
taxes and for the enforcement of other select claims 
against the United States. 28 U. S. C. § 1346. 

13. Actions to partition lands where one tenant in com- 
mon or joint tenant is the United States. 28 U. S. C. 
§ 1347. 

14. Suits by the United States to wind up national 
banking associations and certain actions brought by 
national banking associations. 28 U. S. C. § 1348. 

15. Suits by or against a corporation created by Con- 
gress where the United States owns more than half the 
capital stock. 28 U.S.C. § 1349. 

16. Actions by an alien for a tort, committed in viola- 


tion of the law of nations or a treaty of the United States. 
28 U.S.C. § 1350. 


17. — against consuls or vice consuls of foreign gens sa 


states. 28 U.S.C. § 1351. 


18. Actions on a bond executed under any law of the 
United States. 28 U.S.C. § 1352. 


19. Actions involving the right of persons of — 
blood or descent to any allotment of land under eds Act 
of Congress or treaty. 28 U.S.C. § 1353. 3 

20. Actions between citizens of — Sta — e cla 
lands under arent imur M S U. S. 
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. There is the famous diversity jurisdiction, set forth 
in 28 U.S.C. § 1332: 

““(a) The district courts shall have original jurisdiction 
of all civil actions where the matter in controversy ex- 
ceeds the sum or value of $3,000 exclusive of interest and 
costs, and is between: 

“(1) Citizens of different States; 

“(2) Citizens of a State, and foreign states or citizens 
or subjects thereof: 

“(3) Citizens of different States and in which foreign 
states or citizens or subjects thereof are additional 
parties. 

“(b) The word ‘States,’ as used in this section, includes 
the Territories and the District of Columbia.” 

26. There is also the removal procedure—the method 
by which some cases that are brought im the state courts 
may be removed on motion of the defendants to the Fed- 
eral District Court. This procedure is governed by 28 — 
U. S. C. § 1441, which provides: 3 

“(2) Except as otherwise expressly provided by Act mers, eee 
of Congress, any civil action brought in a State court of ; SEERA 
which the district courts of the United States have orig- = 
inal jurisdiction, may be removed by the defendant or O 
the defendants, to the district court of the United States 
for the district and division os: the — here 
such action is pending. — 

“(b) Any civil action of which the: trie 
original jurisdiction founded on a elaim or 
under the Constitution, treaties or ft Ws 0 
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and the district court may determine all issues therein, or, 
in its diseretion, may remand all matters not otherwise 
within its original jurisdiction.” 
. There are, in addition, cases coming to the Federal 

District Courts from administrative agencies. 

The District Courts have jurisdiction of civil actions 
to enforce, enjoin, or set aside orders of the Interstate 
Commerce Commission, interlocutory or permanent m- — 
junctions restraining enforcement of orders of the In- _ 
terstate Commerce Commission requiring a hearing by a 
three-judge court. 28 U. S. C. §§ 1336, 2325. (The 
three-judge procedure may — be invoked when the | 
Attorney General files an expediting certificate under 49 
U.S.C. $44.) Seen 

The District Courts enforce the provisions of the Fair © — 
Labor Standards Act, which deals with minimum wages : — 
and maximum hours. 29 U. S. C. § 217. ee ts 
The Publie Utility Holding Company Act, 49 Stat. 803, 
providing for the breaking up of utility empires under | — 
supervision of the Securities and Exchange Commission, — =- 
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the leading case of Gully v. First National Bank, 299 U.S. 

109, an action was brought in a state court to recover — 

certain state taxes due from a national bank, by — 

of certain contractual obligations. The Court held that 

although a federal statute gave permission for such taxa- 

tion, that did not change the basis of suit, which was a 

statute of the State upon which the obligation was based. 

The mere fact that federal law must be resorted to to 

determine if such a tax were permissible would not make 

the cause of action itself one arising out of federal law. 

“The most one ean say is that a question of federal law 

is lurking in the background ....” Id., 117. That, 

held the Court, is not sufficient. “Here the right to be 

established is one created by the state. If that is so, it 

is unimportant that federal consent is the source of state 

authority. To reach the underlying law we do not travel iia tae 

back so far.” Id., 116. — 
The problem of what constitutes a ease arising under >) 

federal law is a perennial one. Thus, in Skelly Oil Co. v. 

Phillips Petrol. Co., 339 U. S. 667, rights under certain >= 

private contracts turned on whether a federal agency had © Sie 

issued a certificate of publie convenience and necessity — = ne 

to a certain party. In order to determine this : ue, an 

action for declaratory relief was —— ina 
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stated in Puerto Rico v. Russell & Co., 288 U. S. 476, 483, 
“The federal nature of the right to be established is deci- 
sive—not the source of the authority to establish it.” 

The head of diversity jurisdiction, also, deserves special 
consideration. It not only looms large in the business 
of the Federal District Courts. It also throws interesting 
sidelights on the operation of the dual system of courts. 

As indicated by the following table, the diversity juris- 
diction accounts for a large percentage of the private 
htigation in the District Courts. 





| Private | Diversity | 
| cass {| ass ff 
EEE —— 











ie Se — 17,835 | 5.282 || 3 
SS 2 = 141 | 6& 273 4 
D— he 29. 322 j S655 5 
WORE ee — SIs 
I ERRAI bo ma] a7. 
Moreover, reveals, the litigation = 
under this head of jurisdiction is of an 


essentially local nature. Ss ae ee 
The theory behind the diversity jurisdiction is that a Cape 

citizen of one State, who pursues his claim in the courts 

of another State against a local resident, is apt not to. get 

the fair, impartial trial to which he is entitled, tha at local- 

prejudices in favor of the resident and — — 

sider will stack the cards against him. An hi al sur- 

vey would indicate, I believe, that there wa s merit it} 1 th 

view. But as the decades have passed and the United 

States has become less and ke she m by sectional difer- 
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abolish the jurisdiction occurred in the early 1930s, when 
the Senate Judiciary Committee, under the chairmanship 
of Senator Norris, reported bills for that purpose on two 
occasions. In the controversy which surrounded these 
proposals, those who favored abolition of diversity juris- 
diction contended: 

—there was no longer much, if any, prejudice against 
non-residents in the state courts. 

—litigation in the federal courts is less convenient and 
more expensive than that in the state courts. 
—elimination of diversity jurisdiction would relieve the 
congestion in the federal courts. 


—litigation of state questions should best be left to the 
state courts. | 


Those who advocated retention of diversity — eee 
tion countered with the following arguments: as. 
—the maintenance of its traditional jurisdiction is essen- ake — 
tial to the prestige of the federal judiciary; the judiciary SRE 
should be accommodated to its proper business a im- aes 
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explained in Charles Warren's article New Light on the 
History of the Federal Judiciary Act of 1789, 37 Harv. 
L. Rev. 49, where the author points out: 

“There was no part of the Federal jurisdiction which 
had sustained so strong an attack from the Anti-Federal- 
ists, or which had received so weak a defense from the 
Federalists as that which gave them power over ‘contro- 
versies’ between citizens of different States.” Jd.,S8l. It 
was strongly urged that such disputes should properly be 
left to the state courts. Those who favored the jurisdic- 
tion felt that it was necessary to avoid the local passions 
and prejudices which might otherwise prevail. 

There were various attempts to curtail the jurisdiction 
in the latter part of the nineteenth century, and at the 
turn of the century constitutional amendments were pro- 
posed with this aim in view. These efforts, too, were 
unsuccessful. 

Criticism of diversity jurisdiction has continued down Estes 
to the present. In a recent article, Professor Wechsler = ě 


urges that the federal judiciary’s energy should be pre- So — 
served for vindication of those interests which — pe ae 
become the subject of federal substantive law, rather a 
than being expended on the essentially local matters tS cS 







diction and the Revisi 






volved in the — cases. — — Juris- — — e a 






of diversity e rer aire d € 
is, there could not e any ” common 


we 
e 2 * 


— 
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which go out fully armed as citizens, so far as diversity 
jurisdiction is concerned, using the facilities of the federal 
courts to promote their interests. 
If diversity of citizenship is present, federal jurisdiction 
exists, although the subject matter of the dispute involves 
solely problems of state law. The examples are legion. 
Thus untold numbers of diversity cases involve no more 
than automobile accidents.presenting only questions of 
state or local law. The recent case of Mississippi Pub- * 
lishing Corp. v. Murphree, 326 U.S. 438, is another illus- 
tration. In that case, a resident of Mississippi brought 
suit in the Federal District Court in that State against a 
Delaware corporation to recover damages for libel. The 
sole basis for federal jurisdiction was diversity of citizen- 
ship; and the applicable law of libel was a matter of state, 
not of federal, law. But on the question of state law the 
federal court spoke with complete and final authority. 
Because diversity jurisdiction involves disputes over 
matters which, if they arose in state courts, would be 
disposed of on the basis of the common law rules of the 
States, the question arose whether, in dealing with such O 
cases, the federal courts should follow the rules of the O 
state law or should attempt to develop a body of “federal - — 
common law.” es — 
In Swift v. Tyson, 16 Pet. 1, the Court held — — os 
of $ 34 of the Judiciary Act of 1789, which provided that. — 
state laws should be regarded as rules of decision: in con — 
mon law cases in the federal courts, federal courts wer 
bound to follow state law only on local y : tters, such as 
the statutes = the State — their i iterpretatic 
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It might be that a state law created no presumption 
that a yote was given for consideration if it lacked a seal, 
while the federal law treated the absence of a seal as 
irrelevant, or vice versa. Therefore a plaintiff might get 
different verdicts depending on which of two courthouses 
in the same town he entered. More dramatie was Black 
& White Taxi Co. v. Brown & Yellow Taxi Co., 276 U.S. 

518. In Kentucky, a contract between a railroad com- 
pany and a taxi company granting the latter exclusive 
privileges to solicit patronage at depots was invald. The 
federal courts, however, recognized such a contract. A 
Kentucky corporation had such a contract with a railroad 

in Kentueky. Realizing that its contract was invalid 
under Kentucky law but valid under federal law, those 
individuals who owned the Kentucky corporation incorpo- 
rated in Tennessee and transferred the assets of the Ken- 
tucky corporation to the Tennessee corporation. There- 
upon the new Tennessee corporation entered into an 
exclusive contract with the railroad and shortly thereafter- 
brought suit in the federal courts to enjoin a rival taxicab 
company from interfering with that contract, basing the 
jurisdiction of the federal court on diversity of citizenship. — 
The Tennessee corporation won a law suit in the — Er 
court that it was certain to lose in the state court. — č č 

Justice Holmes in a classie dissent, joined in by Just A Sei eae 
Brandeis and Justice Stone, laid bare the — in the 
concept that there was a body of | “general | — ne 
from state law: Er E ENUS 

“Books written about any branch of the ex omm non ay 
treat it as a unit, cite ee this Sou urt pes n he C 
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it unless and until changed by statute, the Courts of the 
United States might be right in using their independent 
judgment as to what it was. But there is no such body 
of law. The fallacy and illusion that I think exist con- 
sist in supposing that there is this outside thing to be 
found. Law is a word used with different meanings, but 
law in the sense in which courts speak of it today does 
not exist without some definite authority behind it. The 
common law so far as it is enforced in a State, whether 
called common law or not, is not the common law gen- 
erally but the law of that State existing by the authority 
of that State without regard to what it may have been 
in England or anywhere else. It may be adopted by stat- 
ute in place of another system previously in force.. . . 
But a general adoption of it does not prevent the State 
Courts from refusing to follow the English decisions upon 
a matter where the local conditions are different. . . . 
It may be changed by statute, . . . as is done every day. 
It may be departed from deliberately by judicial decisions, 
as with regard to water rights, in States where the common 


law generally prevails. Louisiana is a living proof that i __ 
need not be adopted at all. (I do not know whether O 
under the prevailing doctrine we should regard ourselves | 
as authorities upon the general law of Louisiana superior O 
to those trained in the system.) Whether and — — 


ee on Og 


common law or Kentucky law i is for the State alon ae : 


decide. . 
“Tf within the limits of the 


EE 


pam 
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States to refuse to follow what the State Court decided in 

that domain. But when the constitution of a State estab- 

lishes a Supreme Court it by implication does make that 

declaration as clearly as if it had said it in express words, 

so far as it is not interfered with by the superior power of 

the United States. The Supreme Court of a State does 

something more than make a scientific inquiry into a fact 

outside of and independent ofit. It says, with an author- 

ity that no one denies, except when a citizen of another 

State is able to invoke an exceptional jurisdiction, that 

thus the law is and shall be. Whether it be said to make 

or to declare the law, it deals with the law of the State 

with equal authority however its function may be de- 

scribed.” Id., 533-535. ; 
Nearly a century after the decision in Swift v. Tyson 

had been announced, the Court, in Erie R. Co. v. Tomp- 

kins, 304 U. S. 64, expressly overruled that decision in —— 

an historic opinion rendered by Justice Brandeis. The = 

Court held that henceforth federal courts in diversity = 

cases would apply the common law rules of the States =  ă 

in which they were sitting. The Erie case involved a = — ee 

negligence action in which it had been contended thatthe = 

law of Pennsylvania, where the accident occurred, was _ , 

inapplicable because the matter was one of “general | law.” > 

The Court pointed out that experience in applying the Aa 

Swift doctrine had revealed its — — that the 









not — achieved. The opinion then st: tated: 
_ “Except in matters governed by th > Fec 


case is the law of the State. = — ly 
re red by its Le egislate 


wets 
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ports to confer such a power upon the federal courts.” 
Id., 78. Cf. Kansas v. Missouri, 322 U. S. 213. 

The Court has continued to adhere to the rule laid down 
in the —— ease. In Klaron Co. v. Stentor Electric 
Co., 313 U. S. 487, the Court held that the federal courts 
in diversity cases must follow conflict of law rules pre- 
vailing in the States in which they sit. The Court 
explained: 

“Any other ruling would do violence to the principle 
of uniformity within a state, upon which the Tompkins 
decision is based. Whatever lack of uniformity this may 
produce between federal courts in different states is at- 
tributable to our federal system, which leaves to a state, 
within the limits permitted by the Constitution, the right 
to pursue local policies diverging from those of its neigh- 
bors. It is not for the federal courts to thwart such local 
policies by enforcing an independent ‘general law’ of con- 
flict of laws . ... And the proper function of the Dela- 
ware federal court is to ascertain what the state law is, not — = 
what it ought to be.” Id., 496—497. eres 

The doctrine has been applied to the problem of allo- O 
cating the burden of proof. It was so held in Cities Serv- — 
ice Co. v. Dunlap, 308 U. S. 208, involving an issue as to ag a 
whether a given claimant to land was a bona fide ye 
chaser without notice. Sri, 


A similar rule was applied to the — of. the burden 2 oe = 






of establishing contributory negligence, which | was also- 


joe i 


held to be determined by the — e law on the 


In Griffin v. McCoach, 313 U. Ss. 4 498, it was 
a state refusal to — cou: k rts Z ¢ or trae 


t a e eel Se 
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The federal courts are bound to follow the state statutes 
of limitations, Guaranty Trust Co. v. York, 326 U.S. 99; 

Ragan v. Merchants Trans. Co., 337 U. S. 530. 

In the York case, the Court restated the theory of Erie 
R. Co. v. Tompkins: “In essence, the intent of that 
decision was to insure that, in all cases where a federal 
court is exercising jurisdiction solely because of the diver- 
sity of citizenship of the parties, the outcome of the liti- 
gation in the federal court should be substantially the 
same, so far as legal rules determine the outcome of a 
litigation, as it would be if tried in a State court. The 
nub of the policy that underlies Erie R. Co. v. Tompkins 
is that for the same transaction the accident of a suit by 
a non-resident litigant in a federal court instead of in a 
State court a block away should not lead to a substantially 
different result.” Id., 109. | ae 

Woods v. Interstate Realty Co., 337 U.S. 535, involved —__ 
an attempt to enforce a contract which was unenforceable ee a — 
in the state courts of Mississippi. The Court held that SA 
the federal courts were bound by the local law on this — 
subject: 

«| . aright which local law creates but which it does 
not supply with a remedy is no right at all for p 
enforcement in a federal court in a diversity case 
where in such cases one is barred from paden 
state court, he should likewise be barred in the 


ete ae 


court. The contrary result would create € lis — eee — 
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against citizens of the State i in favor of thas 
to invoke the diversity jurisdiction of : 
Tt was that element of discrimin 
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visions of the statute. Cohen v. Beneficial Loan Corp., 
337 U.S. 541. 

The search for what the state law is often presents 
knotty problems. We have forty-eight States; and these 
States have great diversities in their legal systems. Most 
have their roots in the common law. But some, like Lou- 
isiana, trace back to the civil —— eee 
systems of common origin have local rules for 
meeting their special needs and so have developed unique 
chapters in law. Some have developed specialized fields 
of the law, e. g., oil and gas, water rights, mining. The 
federal judge who comes from the Bar of the State whose 
law is involved has presumably a special competence in 
the subject matter of the dispute.* 

But often the judge is at sea in a field that is vast and 
uncharted for him—a field consisting of municipal ordi- = 
nances, local practice, and statutes, as well as reported — ees 


cases. Often the reported cases are not precisely in point. a 
Indeed, the relevant authorities are rarely on all fours, for _ Bi 









cases have a way of distinguishing themselves by — — 
special facts. So the federal judge im search of whafthe © 
state law is often faced with great perplexities. Tf he 2 ies 
could decide what the better rule was and do justice ac- O 

eording to his best lights, the tank wouhi not be diffi 
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“An intermediate state court in declaring and applying 
the state law is acting as an organ of the State and its 
determination, in the absence of more convincing evidence 
of what the state law is, should be followed by a federal 
court in — a state question.” Fidelity Trust Co. v. 
Field, 311 U. S. 169, 177-178. 

Yet, that — though sound, is hardly comforting 
to the federal judge in search of an elusive state law ques- 
tion on which large and considerable interests both of 
property and liberty may rest. 


B. The Courts of Appeal T n eee = 


The Courts of Appeal, which came into being by the 
Act of March 3, 1891, were created to relieve the great 
volume of work coming to the Supreme Court. Since 
that time they have become in practice the courts of last 
resort for the great run of cases in the federal system. Bg reer eS 

As I have said, there are eleven Courts of Appeals in ~~ 
the United States. Their jurisdiction of cases on sopen Se EEE 









from the District Courts is in general as follows: = = = 8  — 
1. All final decisions of the District Courts are review- pe 
able. 28 U.S.C. § 1291. eee ee 
. Some interlocutory orders are reviewable, amely =. E 
— which: pee os 


grant, continue, modify, refuse, or dissolve i junc- 
tions, 28 U. S- C. $ 1292; or == — 
appoint receivers or refuse to winc d up receiver ·⸗· 
ships, 28 U. S. C. § 1292; or Sees eS A ae $s 
ee ee iabiliti in adm iralty cases. 28 
U.S.C. $ 1292. — 
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— 


and (f) of orders of the National Labor Relations Board 
concerning unfair labor practices either of employees or 
of employers. In these hearings by the Courts of Ap- 
peals “The findings of the Board with respect to ques- 
tions of fact if supported by substantial evidence on the 
record considered as a whole shall be conclusive.” See 
Universal Camera Corp. v. National Labor Relations 
Board, 340 U. S. 474. 

There are like provisions for review of actions of some 
15 to 20 other administrative agencies in the Courts of 

——— The main agencies concerned are: 
the Civil Aeronauties Board, 49 U. S. C. § 646; 


the Federal Communications Commission, 47 U.S.C. - 


$ 402; . gael 
the Federal Power Commission, 16 U. S. C. $825; © a 
the Federal Trade Commission, 15 U.S.C. §45e; — 
and the a and Exchange Commis za A 


U. S. C. SE | — 
The work of the Courts of Ap s — by the a 3 
statistics. The inflow of their cases from various sources S 
and the importance of their labors in the field of admini: a 
trative law are indicated by Tables H — THE | in the 
Appendix to this Lecture. A z 
Most of these cases come to the — ( is i — ‘ont e 
as a matter of discretion, as the LORS vecture indi- 
are only those where an Act of € Congress is held 
tutional in a suit to which the “Cate ea £ — 
pr U. S. C $ 1252) — vwhere sta 
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The above figures illustrate better than any other data 
the extent to which the Courts of Appeals are the courts 
of last resort in our federal system. 


C. The Deference Shown the State Courts. 


We have noticed some of the disputes and controversies 
that have raged over the power of the Supreme Court to 
review state court decisions and the propriety of the grant 
of that appellate jurisdiction to the Supreme Court. 
The right of Congress to grant the Supreme Court power 
to review state court decisions was established at an early 
date. Martin v. Hunter's Lessee, 1 Wheat. 304; Cohens 
v. Virginia, 6 Wheat. 264. The power granted by the 
First Judiciary Act has never been withdrawn; and as 
we have seen, its continued existence is vital to the har- 
monious functioning of the Union. As Chief Justice 
Hughes onee wrote, “It is evident that without the power 
to maintain the supremacy of the Federal Constitution 
over State legislation the Constitution would have been 
a dead letter in some of its most important applications.” N 
The Supreme Court of the United States, p. 84. ae a a. 


One view, early rejected, was that once the Supreme xs 
Court had a state case for review, the Court could and — iS 
should decide the whole case, all questions of state law as — —— 
well as those of federal law. See A bees 







That position is not novel. The High Court of Aus. 
has the final word on all questions in the eases coming 





— * ae SB 


a AL, 


\ 
PASA T aia ts Sass ee 





24 TAGORE LECTURE Ill 


tive of this difference in approach. That case involved 
a dispute over heirship in certain property. In resolving 
the controversy, the Supreme Court considered the ap- 
plicable Punjab custom and determined the rights of the 
parties in the light thereof. The Court then discussed 
the question whether a gift of the property operated to 
accelerate the succession and determined that it did. In 
reviewing these matters, the Court was passing on what 
the United States Supreme Court would regard as non- 
federal questions beyond the scope of review, even if pre- 
sented in a case involving other questions within the 
Court’s competence. 

The Supreme Court of India exercises a broad power of 
— over cases from the state courts,as Hussein 

. Bombay, 16 Sup. Ct. Jour. 338 illustrates. “The Court 9 
in that case entered a judgment of acquittal after two ps 
state courts had found no error m the judgment.* As 


Singh v. Uttar Prgdesh, 17 Sup. Ct. Jour. 570, holds, the — — ee 


closure of a mortgage (Mahton v. Prasad, 14 Sup. Ct. Jour. 769); = — — — 
determination of whether for inheritance purposes a family is — S 
(Sah v , 15 Sup. Ct. Jour. 115); maimtenance of an i EA 
son (Kumar v. Rao, 15 Sup. Ct. Jour. 507); : 
hayya v. Raju, 13 Sup. Ct. Jour. 120; state statutory law 


ee Pacis E Oa h — 

Sup. Ct. Jour. 311). pe ——— 
*The trial judge had — the jury: i: — i — —— 

record, as prudent men if you come to the er th 
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Supreme Court of India has general powers of judicial 
superintendence over all the courts of India and is “the 
ultimate interpreter and guardian of the Constitution.” * 
Id., 571. 

A contemporary student of the American Constitution 
argues that it was intended for the United States Supreme 
Court to exercise as broad a power. Professor William 
Crosskey, in Politics and the Constitution (1953) states 
that that was the intent of the Framers of the Consti- 
tution. He contends: 

“that it would be for the common good to introduce 
order and uniformity into the country’s law, there can 
surely be no question. ... It is true, the best means 
for attaining these ends, in many areas of the law, would 
be by Congressional enactment of complete, nation-wide — 
regulatory statutes. But however active Congress may = 
be, in the future, in the exercise of its just Constitu tional — 


powers, there will certainly always be some things gov- — — 
erned by the Common Law, and others as to which na- — oes = 
tional legislation will be — but upon which various — kS — i = 









legislatures intend them to be, is the upren Co = s 
plain rigħt and duty; and it is, also, its right — i 

to promote uniformity in the —— Law. To ac 
—— ends as these would be a ¢ re task . 
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of the scope of such review, it had thereby authorized a 
decision of the entire case. The Court held that the 
amendment of the statute was not intended to broaden 
the scope of review beyond decision of federal questions 
in cases coming from the state courts. 
“No . . . reason nor any necessity exists for the deci- 
sion by this court of other questions in those cases. The 
jurisdiction has been exercised for nearly a century with- 
out serious inconvenience to the due administration of 
justice. The State courts are the appropriate tribu- 
nals . . . for the decision of questions arising under their 
local law, whether statutory or otherwise. And it is not 
lightly to be presumed that Congress acted upon a prin- 
ciple which implies a distrust of their integrity or of their 
ability to construe those laws correctly.” Id., 626. 
This position and the corollary ruling in Erie R. Co. v. 
Tompkins, 304 U. S. 64, discussed above, are perhaps = 
the most positive expressions of federalism we have. = O 


They are posited on the ground that the States are — — 
supreme in their fields, that apart from restrictions which = 
——— — 













the Federal Constitution places upon them, they are free = 
to adopt such policies, such economies, and such PRED ee 
of law as they choose. — 

The Court has developed a corollary doctrine as dá k 
speets cases coming from a state court, a further reflec 
tion of the Court’s hesitancy to invade what it 
as the province of the state courts in our federa ra 
I refer to the principle that the Court will ne 
decision of a state court if that de | en 
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was barred on two grounds: first, the invalid portion of 
the contracts was so connected with the remaining por- 
tions that the entire contract was tainted; and secondly, 
that the contract violated the Sherman Anti-Trust Act, 
a federal statute. The Court dismissed the writ of cer- 
tiorari which had been granted,for lack of jurisdiction, 
declaring: z 
. the case is controlled by the settled rule that 

where the judgment of a state court rests upon two 
grounds, one of which is federal and the other non-federal 
in character. our jurisdiction fails if the non-federal 
ground is independent of the federal ground and adequate 
to support the judgment. ... 

“Whether the provisions of a contract are non-sever- 
able, so that if one be held invalid the others must fall © 
with it, is clearly a question of general and not of federal 
law. The invalidity of the arbitration clause which the = | 
present contracts embody is conceded. . . . In that sit- os 
uation, the primary question to be determined by the - To — 
court below was whether the concededly invalid clause — = 
was separable from the other provisions of the contract. _ a z 
The ruling of the state Dyre z — 
is sufficient to conclude the case without eet 
determination . . . in respect of the federal questi 













tain the judgment.” Td., 210. hie — 
this principle ——— fees — Ses 
v. Pitcairn, 324 U. S. 117, and 
Tea Co., 200 1E. S- D5 Serti 
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of limitations. The Court, therefore. decided to hold the 
case pending application to the state court for clarification 
or amendment. 
The National Tea case involved a Minnesota chain 
store tax which included a tax on gross sales, graduated 
according to the volume of those sales. The state su- 
preme court discussed both the Equal Protection Clause 
of the Fourteenth Amendment, which presented serious 
problems, and a provision of the state constitution re- 
quiring tax uniformity. It was not clear whether the lat- 
ter point was intended as an independent state ground, be- 
cause the court’s discussion of that point was intertwined 
with its diseussion of the applicable federal law. There- 
fore, the Court vacated the judgment of the state supreme = tps 
court and remanded the cause to that court for further = = ~ 
proceedings, so that the federal question might be dis- O 
sected out or the state and federal questions — a ae 
separated. — 
In State Tar Commission v: Van Cott, 306 U- S. 511, F a ae 
a state court held the salaries of employees of certain Be 
federal agencies exempt from state taxation. The state 
court relied on former cases which had held such salar — 












stitution. The doctrine of those cases had subsequent 
been repudiated Dy tha Cs ee » York, 
— vaaning es the Fae Gece an — 
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For example, in Cincinnati Packet Co. v. Bay, 200 U.S. 
179, an action on a contract was sustained in the face of 
a challenge based upon a federal statute. The Supreme 
Court of Ohio did not deliver an opinion on the matter, 
but it did furnish a certificate, as part of the record, to 
the effect that the federal question was presented and 
necessarily passed upon. 
Such a certificate was relied upon in Whitney v. Cali- 
fornia, 274 U. S. 357, to show that a challenge to the state 
syndicalism act, based on the Fourteenth Amendment to 
the Federal Constitution, had been considered and passed 
upon. There was no other showing in the record that 
any federal question had been raised or considered. 
In Lisenba v. California, 314 U. S. 219, the petitioner 
raised a federal question (under the Fourteenth Amend- 
ment) for the first time on a second petition for rehearing 
in the state supreme court. The state courts ruling 
stated merely: “The petition for a rehearing herein is eee 
denied.” A certificate was used to clarify the grounds = 









relied upon in denying the rehearing. Justice Roberts, = : oe * 
speaking for the Court, described the procedure as — 
“The Chief Justice of the State — 


tificate in which he enumerated the constitutional < ( — — 
tions presented by the second petition for r BSS 
stated that the ouart niao ti tio} — ernie- 
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the State of California. After argument, the cause was 
continued to enable the petitioner to obtain a certificate 
explaining whether the decision had rested on an adequate 
state ground. Such a certificate was obtained, and the 
Court then proceeded with the case in the light of the 
information presented. 

The governing statute itself provides another impor- 
tant restriction, for it states that the Supreme Court may 
review “final” judgments of the highest available state 
courts, thus precluding review of intermediate stages in 
state court proceedings. 28 U. S. C. $1257. This pro- 
vision is designed to insure that the state court system will 
have a full opportunity to resolve the dispute before the 
Supreme Court intervenes as final arbiter of federal ques- 
tions. The need for any review in the federal courts may 
be entirely avoided, if the state court decision comes to 
rest on an adequate state ground before it achieves the 
finality necessary to Supreme Court review. See Robert- 


son and Kirkham, Jurisdiction of the Supreme Court a 


the United States (1951 edition), pp. 51-98. 


The function of the United States Supreme Court in s — 
reviewing decisions of state courts, though of great im- A — 
portance, is thus carefully circumscribed, and the role of — eae 


our state courts is correspondingly enhanced. The 


tude of cases in this field illustrate the degree to w ut 


the federal courts show deference to the 
the States and meticulously a: res 
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it meant that a single district court judge could enjoin 
the carrying out of state legislative programs of major 
importance. 

In order to — these problem 


= . * 
s< ec. 





bmyfiar procddpre 
$6it was thd three-judge courts were required to pass 
on the constitutionality of state legislation before injunc- 
tions could be issued. 

Two basic arguments were advanced in support of the 
provision for the convening of three-judge courts to hear 
suits seeking interlocutory injunctions against state court 
proceedings. The first contention, and the basic reason 
advanced, was that it was an affront to the dignity of the — | 
States to permit such drastic action by a single federal O 
judge. Senator Lee Overman of North Carolina, a lead- O 
ing advocate of the measure, summed up this position as 
follows: “After the legislature has passed a statute—it — 
having passed the judiciary committee and the house md ee 
e senate and become a law—and the a he 





to the supreme court, and then by writ of — 
Supreme Court of the United — Tti is only y 3 
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constitutional the people would rest easy under it. But 
let one little judge stand up against the whole State, and 
you find the people of the State rising up in rebellion. 
The whole purpose of the proposed statute is for peace 
and good order among the people of the States.” 45 
Cong. Rec. 7256. 

The view was stated thus by Senator Norris Brown of 
Nebraska: 

“_ . . 1tis a very serious matter to the people of a State, 
who, following constitutional procedure and lines, enact 
legislation which affects all the people of the State to have 
a law set aside by a nonresident appearing in the federal 
court on a writ of injunction, and holding the State and 
the people of the State up in the air indefinitely.” 45 
Cong. Ree. 7257. 

A second and closely related argument was that the 
use of interlocutory injunctions was being abused by some 
of the district court judges, who failed to exercise the - 
proper restraint in so serious a matter. One illustration | 
was furnished by Senator Overman, who stated: 


“I saw in Moody’s Magazine last week that there — Seas 


150 cases of this kind now where one federal judge has — 





tied the hands of the state officers, the governor, and the Be — 


attorney-general, and some relief of this sort — to be 
given.” 45 Cong. Rec. 7256. eee 

Perhaps the most notable feature of the s —_ a: 
The Act merely applied —— — june — 
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administrative board or commission acting pursuant to 
state statutes.* 

The Judiciary Act of 1925 removed an obvious anomaly 
in the original Act by providing for a three-judge court 
in the hearing on a final injunction. This did not provide 
a complete solution, however, for in Smith v. Wilson, 273 
U. S. 388, the Court held that the amendment apphed 


*The purpose of the measure was explained in the Report which 
accompanied it: 

“This legislation ts demanded because a few judges have some- 
times hastily or mmprovidently issued interlocutory. injunctions sus- 
pending the enforcement of a State statute or an order made by a 
State railroad commission acting under the authority of the statute 
of a State and have for an unjustifiably long time held up or pre- 
vented the operation of a State statute or an order of a State railroad 
commission. 

“In Jannary last, Gov. Byrne, of South Dakota, m his — 
— said: 


‘It was the beast of the representatives of the railroads that im 


13 minutes after the governor had signed at Pierre the act fixing — 


passenger fares at 2 cents per mile the Federal judge at Sioux Falls — F ——— 
had signed his sweeping order restraming the Attorney — 


mde a tha, sanninna shart a — 
yor ates Oe ee 
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only when an interlocutory injunction had also been 
sought. Finally, in the 1948 revision, the confusion re- 
sulting from the Smith case was resolved by making the 
three-judge procedure applicable on hearings for either 
interlocutory or permanent injunctions. 

In its — form, the Act (which is now codified as 
28 U. S. C. § 2281) provides: 

“An —— or permanent injunction restraining 

the enforcement, operation or execution of any State 
statute by restraining the action of any officer of such 
State in the enforcement or execution of such statute or ou 
of an order made by an administrative board « commis- — 
sion acting under State statutes, shall not be granted by 
any district court or judge thereof upon the ground of the 
unconstitutionality of such statute unless the application 
therefor is heard and determined by a district court of 
three judges under section 2284 of this title.” 

The “judicial gloss” which has been placed on this leg- 
islation is as interesting as the legislative background. 

In Oklahoma Gas Co. v. Russell, 261 U. S. 290, the 
Court held that three judges were required to hear an 
attack on an administrative order, though the constitu- _ 
tionality of the basie statute on which the — wa 
grounded was not itself at issue. —— 

Ex parte Williams, 277 U. S. 267, — an as 
ment of railroad property for taxation By — ate boar 
The court held that such an assessment is | 10¢ an ord: 
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“That section was intended to embrace a limited class 
of cases of special importance and requiring special treat- 
ment in the interest of the public. The lower courts have 
held with substantial unanimity that the section does not 
govern all suits in which it is sought to restrain the en- 
forcement of legislative action, but only those in which 
the object of the suit is to restrain the enforcement of a 
statute of general application or the order of a state board 
or commission. Thus, the section has long been held in- 
applicable to suits seeking to enjoin the execution of 
municipal ordinances, or the orders of a city board. And 
likewise it has been held that the section does not apply 
where, as here, although the constitutionality of a statute 
is challenged. the defendants are local officers and the suit 
involves matters of interest only to the particular munici- S 
pality or district involved. Despite the generality of the * 
language, we think the section must be so construed. 


Id.. 567—568. — — 
The Court held, in Rorick v. Commissioners, 307 U. qo bees eke 
208, that a suit by state drainage district bondholders did _ TAS 


not warrant three-judge procedure because the statute $ : — — 
under attack was not one of general — but ae: 
affected only a particular district of the State. — = — — 











does not look merely to the nature of the — he 10: 
action is involved, as Cleveland v. United State: ,323U.S 





329, makes clear. ‘The Court bokt ta eae ae TA — 
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though acting under such a law, doing so as local officials 
and on behalf of the locality and not as officers of the 
State, the section is inapplicable to suits to restrain them. 
Here, however, the officials were enforcing state laws em- 


bodying a state-wide concern and in the State’s interest, 
and in such a case § 266 is applicable.”{ Id., 332. 4 
The requirement that a claim of unconstitutionahty be 


made has been interpreted as requiring a challenge based é 
on the er onstitution. See Ex parte Buder, 271 

U.S. 461, 465. 
Moreover, it is necessary to challenge the constitu- 
tionality of the statute as applied, rather than the con- 
stitutionality of the result obtained by the use of a valid 
statut 3 attack on erroneous administrative 
action has been held insufficient. Ex parte Bransford, 

310 U. S. 354. | 

In Phillips v. United States, 312 U. S. 246, an effort ~ 

was made to enjoin the Governor of Oklahoma from using è 
martial law in a dispute arising out of the flooding of roads = 







by construction of adam. The Court held that it wasnot = ae 
a proper case for use of the three-judge procedure, — Se. 
explaining: 5 Secs ee 


“Some constitutional or statutory provision is the: alti- — = 
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This was the aim of Congress and this is the reconciling 
principle of the cases.” Jd., 251. 
In American Federation of Labor v. Watson, 327 U.S. 
2, the Court held that the three-judge requirement ap- 
plied to a suit to enjoin the enforcement of a state con- 
stitution. It was pointed out that it “would .. . be 
somewhat incongruous to hold that a single judge, while 
prohibited from enjoining action under an act of the state 
legislature, would be free to act if the state constitution 
alone were involved. ... In our view the word ‘statute’ 
in § 266 [predecessor of § 2281] is a compendious sum- 
mary of various enactments, by whatever method they 
may be adopted, to which a State gives her sanction and 
is at least sufficiently inclusive to embrace constitutional 
provisions.” Id., 592, 593.* 
Second. Another way in which deference is shown state 
authorities is the restraint which Congress has placed on 
the use of injunctions by federal courts to See state 
The Tax Injunction Act of 1937, which now appears — 
as 28 U. S. C. § 1341, provides: — eae 
“The district courts shall not enjoin, suspend or restrain _ — — 
the assessment, levy or collection of any tax under State Ss 
law where a plain, speedy and efficient — = w ee 
had in the courts of such Sta ita 
The purpose of enacting this legislation - was. explained 
in S. Rep. No. 1035, 75th Cong., lst — to DW a 
“It is the common practice for statute ie val A 
States to forbid actions in n State courts te 
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lection of State and county taxes unless the tax law is 
invalid or the property is exempt from taxation, and these 
statutes generally provide that taxpayers may contest 
their taxes only in refund actions after payment under 
protest. This type of State legislation makes it possible 
for the States and their various agencies to survive while 
long-drawn-out tax litigation is in progress. If those 
to whom the Federal courts are open may secure injunc- 
tive relief against the collection of taxes, the highly unfair 
picture is presented of the citizen of the State being re- 
quired to pay first and then litigate, while those privileged 
to sue in the Federal courts need only pay what they 
choose and withhold the balance during the period of 
litigation. 

“The existing practice of the Federal courts in enter- 
taining tax-injunction suits against State officers makes it 
possible for foreign corporations doing business in such 
States to withhold from them and their governmental 
subdivisions, taxes in such vast amounts and for such long 
periods of time as to seriously disrupt State and county = 
finances. The pressing needs of these States for this tax 
money is so great that in many instances they have been X = — 
compelled to compromise these suits, as a result of which __ 
substantial portions of the tax have been lost to the States _ | 
without a judicial examination into the real — dress 
controversy.” Bee 

Senator Homer T. Bone, of Washington, * » intr 
duced the measure, explained the n r for such leg 
lation by citing an illustration from the S J 
ington, indicating the abuse —— resu srg EA 

“Tn the fall of 1926 and the t 
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panies, so that by the time decrees in the original suits 
were entered by the district court in September 1932 suits 
involving the N. P. taxes for 1926 to 1931 were pending, 
and suits involving the Milwaukee taxes for 1926 to 1931 
were likewise pending. Later suits involving the 1932 
N. P. taxes and the 1932 and 1933 Milwaukee taxes were 
instituted. 

“The 1925 and 1926 N. P. suit and the 1926 and 1927 
Milwaukee suit took a year and a half to try, the trial 
being had before a special master, and, although every 
effort was made by the county defendants to press the 
suits to judgment. decrees were not entered in those suits, 
as I have said, until September 1932. By this time the 
counties were so hard-pressed for money by reason of 
these railroads withholding such a large proportion of 
their taxes, that the railroads, the N. P. and the S. P. & 5. 
(another litigating road), were in a position to dictate the 
terms of settlement, and as a result the counties threw 
up their hands and by agreed decrees entered February 
20. 1933, consented to a settlement of the N. P. suits, 
which settlements resulted in the counties receiving sub- 
stantially $1,500,000 less in taxes for the years 1927 to 
1932 than they would have received under the formula 
of valuation announced by Judge Webster in his decision 
of the 1925 and 1926 case. . . . 


“<The Milwaukee's offer of settlement was too — = 


lous to be stomached by the counties, even in their dis- 
tressed financial condition, and an appeal was taken to- 


the Circuit Court of Appeals, resulting in pee 


the 1926 and 1927 Milwaukee tax | 
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Shortly after the passage of the Tax Injunction Act 
of 1937, the Supreme Court was called upon to interpret 
its provisions in Kohn v. Central Distributing Co., 306 
U. S. 531. The case involved a Kentucky tax which was 
challenged under the Commerce, Contract, and Due 
Process Clauses. The tax authorities contended that 
the complainants had an adequate legal remedy under 
state law, and therefore no federal interference was 
permissible. Certain whiskey had been attached, which 
the complainants claimed was subject to their mortgage 
lien. The mortgagees of the taxpayer were said to have 
a remedy by appearing in the attachment suit in the state 
court, where the validity of the tax could be passed on in 
the first instance. The Court held that the Act barred 
the suit in such cireumstances. 

In Great Lakes Co. v. Huffman, 319 U. S. 293, the relief 
sought was a declaratory judgment that the state law was 
unconstitutional. The Court found it unnecessary to 
determine whether the statute prohibited such declara- 
tory relief, for it held that such relief should be denied in ~ 
the exercise of general equitable discretion, stating: = =  — | 

“The considerations which persuaded federal courts 








of equity not to grant relief against an allegedly unlawful — — 
state tax, and which led to the enactment of the Act of — Si i 
August 21, 1937, are persuasive that relief by way of o 
declaratory judgment may likewise be withheld in tl he — R ee 


sound discretion of the court. With due reg: urd for the 
considerations, it is the court’s duty to w withhol ich re 
lief when, as in the present case, it appears a 
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326 U. S. 620, where the relief sought was a declaratory 
judgment that certain assessments on intangible personal 
property were void. The Huffman case was distinguished 
on the ground that in that case there was an adequate 
state remedy, whereas the state procedure in the Cromwell 
case was not sufficient. That procedure, under the appli- 
cable New Jersey law, was apparently restricted to pro- 
ceedings against other members of the taxpayer's class for 


the purpose of having their taxes increased phe taxpayer, wc 
DE who claimed discriminatory treatment, could not obtain 

equalization by reduction in his own assessment. It was 

contended that this restrictive state procedure had been 

modified by a subsequent opinion of the state court. The 

Court replied: 

“In any event, there is such uncertainty concerning the 

New Jersey remedy as to make it speculative... 

whether the State affords full protection to the federal 

rights. In the second place, the state board of tax appeals 

to which respondent might have appealed concededly has 

no right to pass on constitutional questions. Its judg- 

ments may be reviewed by the New Jersey Supreme Court 

by certiorari. The allowance of that writ, however, is  — 

not a matter of right, but purely discretionary. And the- x CNS 

refusal of a writ of certiorari by the Supreme Court may = — 





not be judicially reviewed by the Court of Errors — eae 
Appeals. Accordingly we conclude that there was such — — — 
uncertainty surrounding the adegane at Coates 1s gene 

as to. justly the DE ng jurisdic 

of the cause.” 
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method, suing the State for refund after payment of the 
taxes, was applicable only to taxes payable directly to the 
State, which amounted to less than 15 per cent of the 
total taxes in controversy. Therefore, the Court con- 
cluded that there was no plain, speedy, and adequate 
remedy available. 

Third. Another way in which deference is shown state 
authorities is the restraint Congress has placed on federal 
interference with regulation of public utilities by the 
States. 

The decision of the Supreme Court in Ez parte Young, 

209 U. S. 123, coupled with an increasing need for public 
utility regulation, led to agitation to eliminate federal 
court interference with state control of publie utility 
rates. The Young case enabled a utility to contest any 
rate regulation in the federal courts. Such contests were 
resorted to in order to impede the trend toward regula- 
tion of local utilities, which had increased in size and — 
power so that more effective state regulation was — 
imperative. pes 

A public utility could force a state regulatory body to = — 
submit the constitutionality of its orders to trial in a = 
lower federal court. Such a method not only involved a feet 
federal court’s passing upon validity of state regulation O — ; 
to the exclusion of a determination by the State’s own Be eee 
courts; it also led to considerable expense and delay, be- __ 
cause it led to considerable duplication of effort. Tr 
in the state court would be upon the record of the ut 
commission, whereas the federal court would unde 


trial de novo. The utilities could — ra 
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as soon as the utilities went into the federal courts and 
filed applications for injunctions. 

The solution, which was finally adopted, was to divest 
the inferior federal courts of jurisdiction in such cases. 
This was accomplished by the Johnson Act of 1934, now 
codified in 28 U. S. C. § 1342, which provides: 

“The district courts shall not enjoin, suspend or re- 
strain the operation of, or compliance with, any order 
affecting rates chargeable by a public utility and made 
by a State administrative agency or a rate-making body 
of a State political subdivision, where: 

““(1) Jurisdiction is based solely on diversity of citizen- 
ship or repugnance of the order to the Federal Consti- 
tution; and, 

““(2) The order does not interfere with interstate com- 
merce; and, 

““(3) The order has been made after reasonable notice 
and hearing; and, 


““(4) A plain, speedy and efficient remedy may be had 


in the courts of such State.” 
The abuses which the Act was designed to correct were 


summarized in the Report by Senator George Norris, — : ake 
— of the Committee on the Judiciary (S. Rep: No. ee — 


25, 73d Cong., Ist Sess.) p. 8: 


ee delay of justice is very often an absolute — of | ae i — ae — 


justice. These orders of State commissions are entered — 


as and apply to the date when the findings are mad. — 


Before these great corporations get through with lit: 
in State courts and Federal courts, and by the tim 
judgment is rendered, the porki for whose be 
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sion v. Cary, 296 U. S. 452. A suit had been brought to 
enjoin an order of a state commission of Oklahoma reduc- 
ing gas rates. The order was challenged as confiseatory in 
violation of the Due Process Clause of the Fourteenth 
Amendment of the United States Constitution. The 
Federal District Court found that there was serious uncer- 
tainty as to whether opportunity was provided for judicial 
review of the Commission’s orders in the state court, due 
to “diametrically opposed decisions” of the state court. 
That court, therefore, was of the opinion that no showing 
of the plain, speedy, and efficient remedy required to bring 
the Act into operation was present. The Supreme Court 
affirmed ⏑ — — — — —— — 3 
“The District Court found that it had been repeatedly 
held by the state court that the reviewing power conferred 
upon it by the provision of the state constitution was 
legislative im character ...and upon the question 
whether any opportunity was afforded in the courts of 
the State for a judicial review of an order of the Commis- 
sion, the District Court found serious uncertainty because 
of ‘diametrically opposed decisions’ of the state courts. 
And as it did not appear that ‘a plain, speedy, and efficient — 
remedy’ could be had ‘at law or in equity in the courts 
of such State,’ the District Court took jurisdiction and O 
granted an injunction pending a — upon tenon : ; — 
Id., 458. ye 
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state law. Thus, in Mountain States Co. v.C 
299 U. S. 167, the Court held = — 
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jurisdiction of the commission, and the remedy at law by 
appeal did not postpone the rates pendente lite. 

= Public Utilities Commission v. United Fuel Co., 317 
U. S. 456, the challenge was directed at orders of a state 
commission to fix rates for natural gas transported and 
sold in interstate commerce. The power to set such rates 
had been vested exclusively in the Federal Power Com- 
mission. Therefore, the Johnson Act was held to be in- 
applicable because the orders interfered with interstate 
commerce (as stated in the second condition to the John- 
son Act) to the extent that they attempted to regulate 
matters in interstate commerce which Congress had sub- 
jected to exclusive federal control. 

The absence of notice and hearing before entry of the 
order was held to make the Act inapplicable in Petroleum 
Co. v. Commission, 304 U. S. 209. 

A fourth statutory provision which has served to reduce 
friction between state and federal courts is the “Anti- 
Injunction Statute.” This Act dates back to a statute 
of 1793, which provided “nor shall a writ of injunction be 
granted to stay proceedings in any court of a state.” In 
its present form, the statute provides: “A court of the 
United States may not grant an injunction to stay pro- 
ceedings in a State court except as expressly authorized by 
Act of Congress, or where necessary in aid of its jurisdic- 
tion, or to protect or effectuate its judgments.” * m 
U.S. C. § 2283. 


During the decades following the enactment of the orig- — : 
inal Anti-Injunction Act, certain exceptions were en- — - : 


grafted onto it. Some were the result of statutory pro- — 
vision. There was the exception which excluded | fre m : 
the Act’s operation injunctions in connection | oe ith b Ss 
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ruptey proceedings (36 Stat. 1162) which in American 
law are matters over which Congress has primary 
jurisdiction. 

In addition to a few legislative qualifications, the courts 
developed an exception in the “res” cases. That is to say, 
the rule evolved that the court which first took possession 
of an item of property withdrew it from the reach of the 
other. In other words, the federal court could restrain 
state interference with property in the custody of the 
federal court. See Aline v. Burke Constr. Co., 260 U. S. 
226, 235. 

Another judicially created exception was in the “fraud” 
cases, where federal courts enjoined enforcement of judg- 
ments fraudulently obtained in the state courts. See 
Wells Fargo v. Taylor, 254 U. S. 175. 

The term “necessary in aid of its jurisdiction” as em- 
bodied in the present statute was interpreted in Capital 
Service v. Labor Board, 347 U. S. 501. The case arose 


out of a labor dispute, which had led the employer to ask 


the state court to enjoin the union’s picketing activities. 
Then the employer filed a charge of an unfair labor prac- 
tice with the National Labor Relations Board. The state 


court issued a preliminary injunction. Thereupon the © 


Board requested the federal court to enjoin enforcement 


of this injunction in order to avoid interference with the = 
Board’s own proceedings in the matter. At the same / 


time, the Board sought an injunction from the Dis 
Court against the union’s activities — Sona ac 
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District Court were to have unfettered power to decide 
for or against the union, and to write such decree as it 
deemed necessary . . . it must be freed of all restraints 
from the other tribunal. To exercise its jurisdiction 
freely and fully it must first remove the state decree.” 
Id., 505—506. 

The restraints Congress has placed on the federal judi- 
ciary, compelling respect for the state courts in the ad- 
ministration of federal law, tell only a part of the story. 
The United States Supreme Court itself has been most 
sensitive to avoiding frictions that might well result from 
our dual system of courts. 

Harkin v. Brundage, 276 U. S. 36, involved a contro- 
versy between state court receivers and a federal court 
receiver over the possession of the assets of a certain cor- 
poration. The Court, speaking through Chief Justice 
Taft, stated: : 

“As between two courts of concurrent and coordinate 
jurisdiction, the court which first obtains jurisdiction and 
constructive possession of property by filing the bill is 
entitled to retain it without interference and can not be 
deprived of its right to do so because it may not have 
obtained prior physical possession by its receiver of the 
property in dispute; but where the jurisdiction is not the — 
same or concurrent, and the subject matter in litigation — 
in the one is not within the cognizance of the other, or 
there is no constructive possession of the property. in ‘ie 
pute by the filing of a bill, it is the date of the actual > 
session of the receiver that Ge Seen th 
jurisdiction.” Id., 43. 
The Court went on to hold that the 1 
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Penn Casualty Co. v. Pennsylvania, 294 U. S. 189 and 
Pennsylvania v. Williams, 294 U.S. 176, reveal the efforts 
of the Court to accommodate competing interests in 
particular assets. 

The latter case involved rival claims by a federal dis- 
trict court and a state agency, each asserting authority to 
liquidate an insolvent building and loan association, or- 
ganized under the lIaws of Pennsylvania. The local 
statutes provided for the action of the state officer in sub- 
stantially the same manner and with substantially similar 
results as those to be attained in receivership proceed- 
ings in the federal courts. The Court held that the dis- 
cretion of the federal court should have been exercised 
to relinquish its jurisdiction in favor of the statutory ad- 
ministration of the corporate assets by the state officer. 

“It is in the pubbe interest,” said Justice Stone, speaking 
for the Court, “that federal courts of equity should exer- 
cise their discretionary power with proper regard for the 
rightful independence of state governments in carrying — 
out their domestic policy.” Jd., 185. gee 

In the Penn Casualty case, the Court held that even z 
though a federal district court had first acquired jurisdic- re 
tion of a suit to liquidate an insolvent insurance company, 
a state court might properly authorize a state officer to 
apply to the distriet court to relinquish its ju “isc > 
in favor of state administration. — 

The federal courts frequently — — inte 
in proceedings where they conclude that the Sta 
vides a more suitable forum for initial resolut 
problems invołved. As stated = B 
Insurance Co., 316 U. S. — ee ee 

“Ordinarily it would be ur 
tious for a federal court to p 
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The leading case of Prentis v. Atlantic Coast Line, 211 
U. S. 210, involved an attempt to enjoin a state commis- 
sion in Virginia from enforcing an order fixing passenger 
rates. The railroads which challenged the rates could 
have appealed the matter to the state courts, and there- 
fore the Court held that they should do so before seeking 
federal intervention. 

Thompson v. Magnolia Petroleum Co., 309 U. S. 478, 
involved a dispute as to the legal right to drill for fugitive 
oil under the right of way of a railroad, which traversed a 
newly discovered oil field. Since the dispute arose in 
connection with federal bankruptcy proceedings, the fed- 
eral court might have resolved the questions of property 
law involved, but that would have involved decision of- 
matters which, it was felt, could best be resolved by the 
state courts. Therefore, the cause was remanded with 
instructions to provide for submission of the question 
of fee simple ownership to the Illinois state courts. 
Justice Black, speaking for the Court, stated the reason - 
for such a procedure as follows: | 


“Decision with which the federal court of bankruptcy i is- Zs 
here faced calls for interpretation of instruments of con- >= 


veyance in accordance with Illinois law. Neither stat- 
utes nor decisions of Illinois have been pointed to — 7 
are clearly applicable. And the — of det in- 
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boundaries of their\limited jurisdiction. (See Healy v. 
Ratta, 292 U.S. 263.5 Even where jurisdiction is clearly 
present, however, the federal courts may not act. For 
the attitude of the Supreme Court has found expression 
in the abstention doctrine, under which federal courts, in 
the exercise of equitable discretion, seek to avoid friction 
with state courts and agencies. 

A leading case is Railroad Commission v. Pullman Co., 
312 U. S. 496. There, a suit was brought in a federal 
district court to enjoin an order of the Texas Railroad 
Commission, requiring sleeping cars to be under the direc- 
tion of conductors, rather than of porters. There was a 
possibility that the Commiission’s action was not author- 
ized by state law, which would have avoided the need 
for federal interference. Therefore, the district court was 
directed to retain the case pending determination of pro- 
ceedings to be brought in the state court to resolve the 
issues of state law involved. The Court stated: 

“Few public interests have a higher claim upon the 
discretion of a federal chancellor than the avoidance of 
needless friction with state policies . . . .” Fd., 500. 


The abstention doctrine has been further developed in | 
subsequent cases. Chicago v. Fieldcrest Dairies, 316 — 
U. S. 168. involved a suit in a federal court to obtain — — 
declaration on whether a local ordinance should be inter- 


— as forbidding delivery of milk in paper cont: 
and whether, if so interpreted, it would be valid. Wh 
the cause was — before the district court, ano 
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state courts, which alone can give a definitive answer to 
the major questions posed. Plainly, they constitute the 
more appropriate forum for the trial of those issues. . . . 
Considerations of delay, inconvenience, and cost to the 
parties, which have been urged upon us, do not call for a 
different result. For we are here concerned with the 
much larger issue as to the appropriate relationship be- 
tween federal and state authorities functioning as a 
harmonious whole.” Jd., 172—173. 

In Burford v. Sun Oil Co., 319 U. S. 315, an attack was 
made in a federal district court on the validity of an order 
of the Texas Railroad Commission, which granted a 
permit to drill certain oil wells. The Court was called 
upon to determine whether the district court, as a matter 
of sound equitable discretion, should have declined to ex- 
ercise its jurisdiction im that case. Texas’ attempts to 
control the flow of oil and at the same time protect the 
interests of the many operators led to complex geological- 
legal problems. Texas’ interests were not only in conserv- 


ing gas and oil, but also in weighing the impact of the 


industry on the whole economy of the State, for the oil = 
industry is of great importance in that State. The = 


mary task of adjusting the diverse interests involved had © 









— several problems of poke local — as to * — F Se 
the federal courts could only attempt to ascertain the 
applicable rules. Past interference by 1 the federal ¢ 
had led vo See admin * 


been delegated by the State to the Railroad Commission- 
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courts. On the other hand, if the state procedure is fol- 
lowed from the Commission to the State Supreme Court, 
ultimate review of the federal questions is fully preserved 
here. . . . Under such circumstances, a sound respect for 
the independence of state action requires the federal 
equity court to stay its hand.” fd., 333-334. 

In Spector Motor Co. w. McLaughlin, 323 U. S. 101, a 
federal district court was directed to retain an action seek- 
ing to enjoin a state tax until appropriate proceedings 
were brought in the state court to determine questions 
of local law, the resolution of which was necessary before 
solution of the federal questions involved could be 
attempted. 

I have already referred to the case of American Federa- 
tion of Labor v. Watson, 327 U.S. 582, in connection with 
the three-judge requirement. That case also held that 
the federal district court should not have passed on the 
merits because they involved the meaning of a new pro- 
vision of the Florida constitution which had not been 
construed by the courts of that State. The Court fo- 
lowed the course adopted in the Pullman and Spector 
cases and directed the district court to retain the cause O 
pending determination of proceedings in the state courts. 

In Alabama Commission v. Southern R. — 341 — 








— — operated at a — 
denied the request. Instead of pw 
appeal to the state courts, the railroad f ak nt 
the federal district — and obtained injur 
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may be granted only when the District Court, in its sound 
discretion exercised with the ‘serupulous regard for the 
rightful independence of state governments which should 
at all times actuate the federal courts,” is convinced that 
the asserted federal right cannot be preserved except by 
granting the ‘extraordinary relief of an injunction in the 
federal courts.”” Id.. 349—-350.* 

One interesting aspect of our dual system of courts has 
been the utilization by Congress of state courts for litiga- 
tion under federal statutes. 

In 1794, the Carriage Tax Act provided that fines, pen- 
alties, and forfeitures might be sued for in the state 
courts; and the License Tax of that year on wines and 
spirits made a similar provision. 1 Stat. 373, 376. 378. 

An Act to establish trading posts with the Indian Tribes ae 
provided that certain penalties were recoverable in state 
courts, I Stat. 452. and similar provision was made in aie peo 
Paper Stamp Tax Act of 1797. 1 Stat.527,532. © — 

In 1799, Congress authorized state trial of criminal See 
offenses under the Post Office Act. 1 Stat. 733. = C= —— 
U.S.C. § $25.) Spi ee oss — 

An 1806 Act authorized certain state — to ent — — 
tain cases involving revenue collection. 2 Stat. asa — 

In 1815, an Act provided for state courts to assist 
enforcing federal revenue statutes. 3 Stat. 244. 

In spite of these early efforts to relieve the 
of litigation by authorizing state court ; actio 
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344 U. S. 407 R. a y 
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AM interesting case which arose out of the Emergency 
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. Testa v. Katt, 330 
E ` ~ rev at s * — == ~ + * — en = 
U. 5. 386. [hat case involved a statutory provision for 






treble damage suits, which the state court held would not 

be enforced, because of its penal nature. The Court re- 

jected such a claim, pointing out that the state courts, 

which had jurisdiction appropriate for the purpose, could 

not refuse to enforce such federal actions. Of course, 

Congress cannot compel a State to provide courts for the 

enforce cement of such suits — however, a state court “uc 
ae Jes ] ions, it cannot — se to apply the 

* — appropriate federal law. (See Douglas v. New York, 
Pi N. H. & H. R. Co., 279 U. S. 377. 


as EER 7 w rh - - 
During the 166 years in which our dual court system has 


operated, it has, on the whole, functioned ee 
— A major source of irri itation was removed i+ Erie R. Co. 

7. Tompkins, 304 U. S. 64, where the notion of a general 
federal common — was repudiated. It is now estab- 
lished that there is no transeendant body of federal com- 
mon law in either the civil or criminal field. Federal 
courts sit to enforce the provisions of the Federal Con- 
stitution, federal statutes, treaties, and international law, 
and, in diversity cases, to apply the appropriate rules of 
state law. They also fashion admiralty law as the recent 

ases Wilburn Boat Co. v. Fireman’s Fund I o.. 348 
S73 I — TSS and Boudſin v. Lykes Bros. Steamship Co., 348 — 
U. S. , illustrate as well as any. And the Supreme 
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Court in cases involving its original jurisdiction, dis- 
cussed in Lecture II, fashions rules of law governing 
water rights, property rights, and other subjects involved 
in controversies arising between the States. 
One of the basic reasons for the harmonious operation 
of our dual system is the deference which the federal 
judiciary has shown to the judicial systems of the States. 
This deference has resulted in part from statutory pro- 
visions: but judge-made rules have also played an 
important role. 
This deference to the state courts has not meant that 
the federal courts have abdicated their function as ex- 
pounders and vindicators of federal rights. If the state 
courts fail to take the proper action, the federal judiciary 
does not hesitate to intervene. The role of our federal 
courts in such circumstances is perhaps best illustrated 
by the procedure followed in cases where state prisoners 
seek relief by kabeas corpus for asserted violations of their 
federal constitutional rights. | * 
The Great Writ of habeas corpus is firmly entrenched — te 
in American law.* The Constitution provides in Article ER 
I, Section 9, “The Privilege of the Writ of Habeas Corpus 
shall not be suspended, unless when in eases of rebellion ————— 
or Invasion the publie Safety may require it.” The power 
of the judiciary to issue the writ cannot be denied by the © 
Congress or the Executive except in the narrov 
cases indicated.** The power — in th 
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The governing statute provides that the writ “may be 
granted by the Supreme Court, any justice thereof, the 
district courts and any circuit judge within their respec- 
tive jurisdictions.” 28 U. S. C. § 2241. Several classes 
of cases in which the writ may issue are enumerated in 
the statute; but for purposes of our present discussion, it 
is sufficient to note that one of the classes consists of 
instances where a prisoner “is in custody in violation of 
the Constitution or laws or treaties of the United States.” 

Id. 

The Constitution permits the lower federal courts to 
entertain such actions by state prisoners in the first in- 
stance. But in deference to the state courts, that course 
is not followed. Instead, a state prisoner is required to 
seek relef in the state courts by the appropriate remedy 
before resorting to federal relief. Ez parte Hawk, 321 
U. S. 114. This judicially-developed doctrine is now 
included im 28 U. S. C. § 2254: So eee 

“An application for a writ of habeas corpus in behalf = 
of a person in custody pursuant to the judgment of a State > > a 
court shall not be granted unless it appears that the spoe is ae 
cant has exhausted the remedies available in the courts of © 
the State, or that there is either an absence of av il: 
State corrective process or the existence of ance: 
rendering such process ineffective to protect the righ ts oi 
the prisoner. í x | 

“An applicant shall not be deemed to have exhauste 
the remedies available in the courts A the State, withir 
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After state remedies have been exhausted, a state pris- 
oner seeking vindication of a federal right may then resort 
to a federal district court for relef by way of habeas 
corpus. In Moore v. Dempsey, 261 U. S. 86, the defend- 
ants had been hurried through a sham trial under 


_mob domination without,semblance of due process. Not 
T emg able ain rehef under the state court pro- 


cedures, they sought habeas corpus in a federal district 
court. That court dismissed the writ, without a hearing, ` 
on the merits of the charges made. In holding this to 
be error, the Court, speaking through Justice Holmes, 
explained: 
“. . . it does not seem to us sufficient to allow a Judge 
of the United States to escape the duty of examining the 
facts for himself when if true as alleged they make the 
trial absolutely void. We have confined the statement 
to facts admitted by the demurrer. We will not say that 
they cannot be met, but it appears to us unavoidable that 
the District Judge should find whether the facts alleged 
are true and whether they can be explained so far as to 
leave the state proceedings undisturbed.” Fd., 92. a 
Another illustration is furnished by the recent case of — 
Massey v. Moore, 348 U. S. 105. There the embers = 
having exhausted his state remedies, sought habeas corpus — 
in the federal courts, based on — — that he had been 
tried without counsel while insane. The Court held tha 








court, simce the charges, if true, would | — — 
violation of due process. $ 


The dual system isin — — : ects 
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justice. The Australian and Indian systems have much 
to be said for them. But the American dual system is 
part of the price we pay for federalism. That federalism 
is quite different, constitutionally, from either Australia’s 
or India’s. It has presented difficulties and perplexities 
that the other federal systems have not experienced. It 
has required judicial statesmanship of a high order to 
prevent unseemly conflicts between the two judicial 
systems. But the days of crisis have passed; regimes and 
attitudes of harmony and cooperation have developed; 
and the tradition of deference of one court system to the 
other has brought dignity and a sense of responsibility 
to each. 
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LEGISLATIVE PREROGATIVES 








India and America both have the parliamentary tradi- 
tion of protecting the legislative process against inter- 
ference from the outside, of granting members of the 
legislative branch immunity for what they do and say, 
of entrusting to the legislative branch the ze eee 
of its affairs. 

I have discussed in an earlier Lecture the — > 
control which each House of the American Congress has | 
over the seating of rival candidates. | 

As respects legislative immunity the United States 
Constitution provides in Article I, Section 6: > oe ey 

“The Senators and Representatives . . . shall in al 
Cases, except Treason, Felony and Breach of the Pe a — 
be privileged from Arrest during their Attendance at th 
Session of their respective Houses, and in going to < 
returning from the same; and — Sp or Debs 
in either House, they shall not be q estio: 
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America. It does not confer immunity from service of 
process, Long v. Ansell, 293 U.S. 76. 
e provision against requiring members of Congress 

to answer for any speech or debate is an ancient one. 
This right derived from the great Parhamentary struggle 
that went on in England in the sixteenth and seventeenth 
centuries over the prerogatives of members of Parliament. 
The right of freedom of speech in Parliament, defended 
by Peter Wentworth, John Eliot. and other unsung 
heroes, and finally engrossed in the English Bill of Rights 
of 1689, was firmly estabhshed in America by the time 
the Constitution was adopted. It has been hberally 
construed. Suffice it here to point out that the Court in 
Kilbourn v. Thompson, 103 U. S. 168, stated: 

“It would be a narrow view of the constitutional pro- 
vision to Limit it to words spoken in debate. The reason 
of the rule is as forcible in its application to written re- 
ports presented im that body by its committees, to resolu- 
tions offered, which, though im writing, must be repro- | 
duced in speech, and to the act of voting, whether itis 
done vocally or by passing between the tellers. In short, 
to things generally done in a session of the House by sa 
of its members in relation to the bina before — Id, — 
204. A — s 

The Indian Constitution also provides for Parl amen- — 
tary immunity. Article 105 states in- par : 

(1) Subject to the provisions of this C 
to the rules and standing orders re; 3 
of Parliament, there shall: aes 
“¢€2) No member of Parli: 











aiden a 
- © 
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and the committees of each House, shall be such as may 
from time to time be defined by Parliament by law, and, 
until so defined, shall be those of the House of Commons 
of the Parliament of the United Kingdom, and of its 
members and committees, at the commencement of this 
Constitution.” 

Article 122 (2) provides: 

“No officer or member of Parliament in whom powers 
are vested by or under this Constitution for regulating 
procedure or the conduct of business, or for maintaining 
order, in Parliament shall be subject to the jurisdiction 
of any court in respect of the exercise by him of those 
powers.” 

Articles 194 and 212 (2) contain similar provisions for 
the legislatures of the States. 

The application of these doctrines is illustrated by 
Misra v. Nandakisore, 40 A. I. R. 111, and Singh v. 
Govind, 41 A. I. R. 319. 3 | 

In the Misra case, the High Court of Orissa was pre- gk 
sented with a protest from a member of the state — Le = — 
challenging the action of the Speaker in disallowing cer- z= 
tain questions. The court declined to interfere.  — — SES 

In the Singh case, a member of the state legislat i — 
asked the High Court of — to pass on certain è O 






explained: — 
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In America, the most controversial problems touching 
on legislative prerogatives arise out of the power of Con- 
gress to conduct investigations. 

This power, asserted from the very beginning, is not 
an express grant. It is npmphed from Article I, Section 1 
of the Constitution granting “all legislative powers” to the 
Congress and from Article I, Section 5 which provides 
that each House “may determine the Rules of its Pro- 
ceedings.” 

The power to investigate serves four maim legitimate 
and important ends: first, it gives Congress information 
and data as the basis for new legislation; second, it gives 
Congress valued information concerning the way old laws 
are being executed and the problems arising in connection 
with their administration, whether fiscal or other; third, 
it is used to develop facts with which to judge the quali- 
fications and conduct of members of Congress; fourth, it 
is used for the development of information in Impose 
ment proceedings. A 

The power to investigate is an implied power often- ees 
vital to the exercise of other powers of the Congress. O — 
Anderson v. Dunn, 6 Wheat. 204; AfcGrain v. Daugherty, So 
273 U.S. 135. As the Court in the Daugherty case — — 











function.” Ta 174. —— p TE as 
Committees of Congress — — — rations 

from the beginning. More than 1,000 congr 

vestigations of all types have been carried E 








— 
CENTRAL LIBRARY 


TAGORE LECTURE IV 5 


committees to carry on various inquiries. Precedents for 
the exercise of this power existed in the time-honored 
practice of the British Parliament—long regarded as the 
grand inquest of the Nation—as well as im the practice 
of the colonial legislatures. 

The roots of the investigative function are deep in the 
ancient practice of the British Parliament. The journal 
of the House of Commons contains references in the early 
years of the seventeenth century to the creation of inves- 
tigating committees to resolve election contests and dis- 
cover data for proposed legislation. Parliament’s power 
over the purse also gave rise to the institution of commit- 
tees to ascertain whether appropriated funds had been 
spent for authorized purposes. The real use of parlia- 
mentary committees as essential tools of the legislative 
process dates from 1688, when Parliament achieved 
supremacy in the British system of government. “In 
1689 a host of committees are to be found in existence, 
authorized to investigate in broad reaches the operations — 
of government .... The extensive utilization of this — 
device came as a consequence of a fuller pursuit of legis— See 
lative powers by Parliament. Forty years later it appears © D 
as a common instrument of the legislative process.” * Le 
the words of Lord Coke, the Commons were — on rera ee — 
inquisitors of the realm.” So anes oie ae aS 

Legislative investigations were the -oduct not only of S 
centuries of British parliamentary history, but =< 
decades of colonial practices. For- the ı epresen 
assemblies of the American — inhe -i : 
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When challenged, the investigative powers exercised by 
state legislatures were upheld by the state courts. For 
example, in the New York case of Briggs vw. Mackellar, 

2 Abb. Prac. 30. 56—57, decided in 1855, the Court said: 

“Tt is a well-established principle of this pariamentary 
law, that either house may institute any imvestigation 
having reference to its own organization, the conduct or 
qualifications of its members, its proceedings, rights, or 
privileges, or any matter affecting the puble interest upon 
which it may be important that it should have exact 
information, and in respect to which it would be compe- 
tent for it to legislate. The right to pass laws, necessarily 
implies the right to obtain information upon any matter 
which may become the subject of a law. It is essential 
to the full and intelligent exercise of the legislative func- 
tion .. . . Im American legislatures the investigation of 
public matters before committees, preliminary to legis— 
lation, or with the view of advising the house appointing — 
the committee, is. as a parhamentary usage, as well estab- — 
lished as it is in England, and the right of either house > ores 
to compel witnesses to appear and testify before — — 
mittees, and to punish for disobedience, ba een 
frequently enforced. . . .” Soe 

The importance of Bustin precedents in t 
ment of the investigative power of Congres 
mittees have a foundation in Parliament aa 
mirae he | fi 














— 
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that the scope of its exercise was largely determined by 
reference to English precedents .. . .7 = - 

In America, investigations have — made by both 
standing and select committees. Imquiries have fre— 
quently been entrusted to select committees because of 
their independence and zeal. Lately, however. greater 
reliance for the conduct of investigations has been placed 
upon standing committees and their subcommittees. . 

A House of the Congress has the power to arrest 2 re- 
ecalcitrant witness and bring him before the Bar of the 
House or before its committee, requiring him to answer. 
MeGrain v. Daugherty, 273 U. S. 135; Barry v. Cunning- 
ham, 279 U.S. 597. 

Congress has the corollary power to punish the contu- 
macious witness by holding him in contempt. Jn re 
Chapman, 166 U. S. 661; Jurney v. MacCracken, 294 U.S. 
125. The power may be exercised not only to compel 
production of papers or the giving of testimony but also 
qua punishment. Thus. the witness who delivers all the 
papers in his possession, having first refused to do so. RO 
still be punished for contempt by a House of the Con- 
gress. Jurney v. MacCracken, 294 U. S. 125_ As the 
Court said, “. . . where the offending act was of a nature > 
to obstruct the legislative process, the fact that the ob- 
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sor of the 1857 Act (shortly to be discussed) said in the 
debates on the floor of the House, “Your power to punish 
for any contempt committed against the authority of the 
body of which you are members, expires unquestionably 
when the commission of the members constituting that 
body expires.” Cong. Globe, 34th Corg., 3d Sess., pp. 
405—406. 

The 1857 Act made the contumacy of a witness before 

a congressional committee a misdemeanor punishable by 
fine and imprisonment after trial before a federal court. 
11 Stat. 155. The constitutionality of this law has been 
sustained against the claim that it is double jeopardy to 
make a statutory offense out of what may also be an 
offense punishable by contempt. Jn re Chapman, 166 
U. S. 661; Jurney v. MacCracken, 294 U. S. 125, 151. 

The power of Congress to punish for contempt and the 
power of the United States to prosecute witnesses for 
contumacy having been settled, modern controversies re- 
late to other matters. . 

Foremost is the scope of the authority of a committee 
in a given situation to demand an answer to a — is 
question. The character of the offemse presents a justic 
able issue. The question when a committee is within 
the field of its competence and when it invades priva 
matters beyond its domain has presented troubles 
issues. Kilbourn v. Thompson, 103 U. S. 168. — 

The Committee may not usurp judicial fur 1c 
ing over the administration of matters befor 
Yet, any intimation ee — ram o th 
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Constitution. That was the view recently expressed by 
a group of federal judges in California. It appears that 
a congressional committee, which was investigating grand 
jury proceedings, subpoenaed a federal judge to ask him 
questions concerning his conversations with the foreman 
of 2 grand jury. The federal judges were of the view that 
a federal grand jury was part of a “judicial proceeding” 
and that the eonduct of a federal judge in a “judicial pro- 
ceeding” was beyond the competence of Congress to in- 
quire into. except in impeachment proceedings. -Fhe 
judges replied to the committee as follows: 

“_ . . The judges signing below, being all the judges of 
the court, are deeply conscious, as must be your commit- 
tee, of the constitutional separation of functions among 
the executive, legislative. and judicial branches of the 
Federal Government. This separation of functions is 
founded on the historic concept that no one of these 
branches may dominate or unlawfully imterfere with the 
others. 

“In recognition of the fundamental soundness of this 
principle we are unwilling that a judge of this court ~— 
appear before your committee and testify with respect = 
to any judicial proceeding. The Constitution of the 
United States does not contemplate that such matters be _ 
reviewed by the legislative branch, but only by the appro- 
priate appellate tribunals. The integrity of the Federal — 
courts, upon which Ton and life Toae requires that 
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ish for contempt “does not embrace punishment for 
contempt as punishment, since it rests only upon the 
right of self-preservation. . . .” Jd.,542._There must be 
said the Court, acts of the following char- 
acter: “. . . physical obstruction of the legislative body 
in the discharge of its duties, or physical assault upon its 
members for action taken or words spoken in the body, 
or obstruction of its officers in the performance of their 
official duties, or the prevention of members from attend- 
ing so that their duties might be performed, or finally with 
contumacy in refusing to obey orders to produce docu- 
ments or give testimony which there was a right to 
compel.” Id., 543. 

The letter in question was held not to fall in those cate- 
gories. It did not obstruct the legislative function but 
merely irritated the committee or created in the public 
mind an unfavorable attitude toward the committee. 
Therefore, it fell beyond the competence of Congress to 
treat,as a contempt of its legislative authority. 

A witness may refuse to answer on the ground that the 
question asked goes beyond the authority of the commit- 
tee. The question whether it does presents a justici- 
able issue. The recent case of United States v. Rumely, 
345 U. S. 41, illustrates the point. In that case a 
congressional committee was authorized to investigate — 
“lobbying activities.” One organization, charged with  =— 
lobbying, was engaged in selling books and other litera- o 
ture of a political nature. The committee asked the see- 
retary of that organization to disclose to it the name o 
those who made bulk purchases of the books for furth 
distribution. The secretary refused to answer. | 
committee submitted the matter to the Hous c 
sentatives from which all its —— deri 
























































TAGORE LECTURE IV 1l 


ing activities” as used in the Resolution, for it voted that 
the witness had wrongfully refused to answer. There- 
upon, the witness was prosecuted under the 1857 Act 
and sentenced to fine and imprisonment. The Court held 
the prosecution to be illegal. as the sale of books was not 
included in the word,“‘lobbying activities” as used in the 
original Resolution creating the committee. “Lobbying,” 
said the Court. was used in the Resolution in its “com- 
monly accepted sense” viz. “representations made directly 
to the Congress, its members, or its committees.” Id., 47. 
Selling books was said to be of a different character. Even 
though the House of Representatives said it was included 
in “lobbying.” the Court said it was not. And the reason 
why the Court took such an extreme position was that. if 
selling books were included in lobbying, grave constitu- ee a 
tional issues would be presented. As the concurring Jus- = = 
tices, who saw no alternative to acceptance of the House’s 
construction of its own Resolution, said: t 
“If the present inquiry were sanctioned, the press would EENS 
be subjected to harassment that in practical effect might - 
be as serious as censorship. A publisher, compelled 1 2 
register with the Federal Government, would be sub- 
jected to vexatious — A — — — pr 





















pamphlets, or papers is indeed. the 
lance of the press. — no > Tegal * et = 
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pressures of the orthodox lay hold. Some will fear to 
read what is unpopular, what the powers-that-be dislike. 
When the light of publicity may reach any student, any 
teacher, inquiry will be discouraged. The books and 
pamphlets that are eritical of the administration, that 
preach an unpopular policy in domestic or foreign affairs, 
that are in disrepute in the orthodox school of thought 
will be suspect and subject to investigation. The press 
and its readers will pay a heavy price in harassment. 
But that will be mimor in comparison with the menace of 
the shadow which government will cast over literature 
that does not follow the dominant party line. If the lady 
from Toledo can be required to disclose what she read 
yesterday and what she will read tomorrow, fear will take 
the place of freedom in the libraries, book stores, and 
homes of the land. Through the harassment of hearings, 
investigations, reports, and subpoenas government will 
hold a club over speech and over the press. Congress 
could not do this by — The power of investigation is- 
also limited.” Id., 5 ie 
As indicated by — concurring Justices in the — — 
case, the power of investigation is not unlimited. Some a Sa 
questions may trench on the freedom of speech, freedom — 
of press, freedom of conscience. Qualifications on the __ 
authority have always been assumed. Thus in McGrain 
v. Daugherty, 273 U.S. 135, the Court — there wer: 
two propositions conditioning and qualifying the invest: 
—— power: “One, that the — LOL ises f fc : ‘on Sress, ; 
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In America numerous exceptions press for recognition 
along the periphery of the law as it has been expounded. : 
It is too early to know the shape of things to come. 

Lower courts* have reached further into the problem 
than the Supreme Court. Thus in Barsky v. United 


we a 
Kiaj ; 
+ e} mY ‘ 

mls 


*In United States v. Josephson, 165 F. 2d S2, the Court of Appeals 
sustained a conviction of a person who refused to be sworn and to 
testify before a House Committee on Un-American Activities. A 
main contention was that the inquiry, which was mto un-American 
propaganda instigated from home or abroad, abridged the rigbt of 
witnesses to freedom of speech. The court, speaking through Judge 
Chase, rejected the arzument-: 3 

“The appellant’s argument runs counter to the very purpose of 
the First Amendment. The power of Congress to gather facts of 
the most intense public concern, such as these, is not diminished by 
the unchallenged right of individuals to speak their minds within 
lawful Limits. When speech, or propaganda, or whatever it may at — * 
the moment be called, clearly presents an immediate danger to =O 
national security, the protection of the First Amendment ceases. — 
Congress can then Iegislate. Im deciding what to do, — es 
may necessarily be confronted with the difficult and complex task —— 
determining how far it can go before it — te bou 
established by the Constitution. - - - nh Se 

=. . . It is not for the courts u wns oe eee SS 
will pass any legislation im violation of the First L ' 
Rather, the courts are to presume, — the —— 
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States, 167 F. 2d 241, the Court of Appeals for the Dis- 
triet of Columbia upheld the authority of a House Com- 
mittee to investigate subversive and un-American propa- 
ganda against the objection that the investigation — 
political opinions in violation of the First Amendment. 
The majority gave broad constitutional leeway to the 
investigative function: 

“Preliminary inquiry has from the earliest times been 
considered an essential of the legislative process. By it 
are to be determined both the advisability for and the 
content of legislation. So that even as to ordinary sub- 
jects, the power of inquiry by the legislature is coextensive 
with the power of legislation and is not Lmited to the 
scope or the content of contemplated legislation. Con- 
stitutional legislation might ensue from information de- 
rived by an inquiry upon the subject described in the a 
quotation from H. R. Res. No. 5. That potentiality is 
the measure of the power of inquiry. The fact is that 
at least eight legislative proposals have been submitted __ j 
to the Congress by this Committee as the result of — 
investigations. Obviously. the possibility that — — 
well as valid legislation might ensue from an i 
not limit the power of i inquiry ; invalid le; 
ensue from any inquiry.’ Id., — 











does prohibit any acts fending to prevent perons f 
U. S. 233, 56 S. Ct. 444, SO L. Ed. 660; Bridges v- C 
Here there ean be no doubt of that intended anc 








TAGORE LECTURE IV 15 


Judge Edgerton wrote in dissent: 

“That the Committee’s investigation does in fact re- 
strict speech is too clear for dispute. The prosecution 
does not deny it and the court concedes it. The effect 
is not limited to the people whom the Committee stig- 
matizes or calls before it, but extends to others who hold 
similar views and to still others who might be disposed 
to adopt them. It is not prudent to hold views or to join 
groups that the Committee has condemned. People have 
grown wary of expressing any unorthodox opinions. No 
one can measure the inroad the Committee has made in 
the American sense of freedom to speak. ... 

“The Committee and its members have repeatedly said 
in terms or in effect that its main purpose is to do by 
exposure and publicity what it belheves may not validly 
be done by legislation. This is as much as to say that 
its purpose is to punish or burden propaganda. .. . 


“What Congress may not restraim, Congress may not 


restrain by exposure and obloquy- If it be thought that 
the Commiuittee’s purpose does not include ‘punishment, — 


in the ordinary sense.” this is pmmaterial to the — 


point. The First Amendment forbids Congress pt 


men to disclose their personal op in 
and also to the world, on — rangi 
however — and p eably achieved, 


* 


— 


— 
— 3 










in Quinn v. United S » 348 U.S. ? 3 
"But the power to investigate, broad as it may be, is also T 





et to recognized limitations. 
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ing on matters that may not be reached by the legislative oe — Es 
power of the Parliament, in absence of an amendment to TN E 
the Constitution. The Privy Council held that the in- —— 
vestigative power being incidental to the exercise of enu- Bees eo 
merated powers, does not extend to matters which might eee 
some day be under the jurisdiction of the Parliament but —— 


which presently are not. Attorney General v. Colonial 
Sugar Refining Co., [1914] A. C. 237. 

While the American courts have not spoken with fi- —— 
nality on the reach of the investigative power, it is clear 
that the power, being derived from the Constitution, rises 3 
no higher than its source, and even in its limited sphere 
exists only insofar as it is congenial to other constitutional 
rights and guarantees. Its exercise in a given situation 
must be judged and appraised in light of the Constitution ae aes 
as an organic whole. — — — FURY 























Committee on Un-American + t served ex- 
President Harry Truman with a subpoena to appear before — 
it to testify regarding the employment and promotion of | 
a man (then dead) in the Executive Department, whose — 
loyalty had been impugned. President Truman — 
to the Chairman of the Committee as follows: o3 
“I have your subpoena dated Nov. 9, 1953, direct ier S 


in Washington. 
upon which you seek my testimony, but 1. 
—— — toe — mine me with re 
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son, Monroe, Jackson, Tyler, Polk, Fillmore, Buchanan, 
Lincoln, Grant, Hayes, Cleveland, Theodore Roosevelt, 
Coolidge, Hoover and Franklin D. Roosevelt have declined 
to respond to subpoenas or demands for information of 
various kinds by Congress. 

“The underlying reason for this clearly established and 
universally recognized Constitutional doctrine has been 
succinctly set forth by Charles Warren, one of our leading 
Constitutional authorities as follows: 

An this long series of contests by the Executive to 
maintain his Constitutional integrity, one sees a legiti- 
mate conclusion from our theory of government. . . . 
Under our Constitution, each branch of the Government is 
designed to be a coordinate representative of the will of 
the people. . . . Defense by the Executive of his Con- 
stitutional powers becomes in very truth, therefore, de- 
fense of popular rights—defense of power which the 
people granted to him. : 

At was in that sense that President Cleveland — epee 
of his duty to the people not to relinquish any of the 
powers of his great office. It was in that sense that Presi- eet 
dent Buchanan stated the people have rights and Te < — 
rogatives in the execution of his office by the Presiden 3 
which every President is under a duty to see —_ ve 
be violated in his person’ but ‘passed to — SC 
unimpaired by the adoption of a dangerc 
In maintaining his rights against = respass 
the President defends not hi . but popular 
ment; he represents not himself but the people.” 

“President Jackson repelled an : yy 
gress = break es ee sepa 
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“I might commend to your reading the opinion of one 
of the committees of the House of Representatives in 
1879, House Report 141 March 3, 1879, Forty-fifth Con- 
gress, Third Session, in which the House Judiciary Com- 
mittee said the following: 

“<The Executive is as independent of either house of 
Congress as either house of Congress is independent of 
him, and they cannot call for the records of his actions, 
or the action of his officers against his consent, any more 
than he can call for any of the journals or records of the 
House or Senate.’ 

“It must be obvious to you that if the doctrine of sepa- 
ration of powers and the independence of the Presidency 
is to have any validity at all, it must be equally applicable 
to a President after his term of office has expired when he 
is sought to be examined with respect to any acts occur- 
ring while he is President. | 

“The doctrine would be shattered, and the President, eS 
contrary to our fundamental theory of constitutional gov- 
ernment, would become a mere arm of the Legislative _ = ; 
Branch — the Government if he would feel during his — 
term of office that his every act might be subject to — = a 
inquiry and — distortion for Ponka pur E se E 









dency and unrelated to any acts as 
happy to appear.’ 


— Truman — is deeply | | z rat bed Che 
tional — E ea — x. É 
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note 


In United States v. Cotton Valley Operators, 9 F.R.D. 719, the 
t ordered the United States to produce certain documents, includ 2 




















I. reports, for inspection of the defendants. The Government 
ined to produce the documents, claiming they were privileged. T e 
t hela that this was a matter for it to decide, after examining a 
ments. Upon the Government's refusal to comply, the acti n T 
c ismissed. The Supreme Court affirmed, by an equally divided | a ci v r 
rithout opinion. 339 U.S. 940. oS 


dsa g amaA” -tele MOcuUmer = wm Sas! 
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WT South Carolina L.Q. 379. 
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demands for executive papers. A recent example of such 

refusal was President Truman’s executive order in 1948 

restricting access to the files of the Federal Bureau of In- 

vestigation. 13 Fed. Reg. 1359. Presidents of the United 

States have withheld information of Executive depart- 

ments or agencies whenever it was found that the infor- 

mation sought was confidential or that its disclosure eee. 

would be incompatible with the public interest or would | eros 

jeopardize the safety of the nation. . Soc ee 

The power of Congress to investigate the Executive Ss ee 

branch is, of course, clear. The extent to which that may ES) 

be defeated by the withholding of information on the 
ground that its disclosure would be harmful to the public 
interest is one of the contentious problems in current legal 
l developments. It can only be resolved case by case, gen- 
eralizations being difficult. That there is leeway for 
Executive discretion is illustrated by Touhy v. — 
340 U. S. 462, which, though not involving a | 
investigation, illustrates the principle A prisoner chal- 
lenged his confinement by habeas corpus and demanded 
production of papers in the files of the Department of — 
Justice claiming they would show his conviction was 
brought about by fraud. The District Court held an = 
official of the Department in contempt for refusal to. mae n 
duce them. The official acted pursuant to the cor MANE «50S 

































under a general order which he had promulgat 
all “official files, ——— records and i in nfo r 
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from the President the files relating to a diplomatic 
mission. 
The practical bounds of legitimate inquiry are deter- 
mined not so much by legal rules but by the respect that 
one department has for the other. The American polit- 
ical creed rests on the sovereignty of good-will. The de- 
partments by and large operate with high respect for the 
other’s functions. As stated by a recent Senate Report 
on the Congressional Power of Investigation, “In exer- 
cising its authority, Congress of necessity will be guided 
by good judgment and expediency, giving due considera- 
tion to the nature of the inquiry, the state of public and 
international affairs, and the general welfare of the coun- 
try.” S. Doc. No. 99, 833d Cong., 2d Sess, p- 27. 
Congressional investigating committees empowered 
to compel testimony do not im practice feel bound by 
the principles or precedents of courts of law regarding 
the giving of testimony by witnesses before them. There 
are no standing rules or regulations governing procedure —— 
in committee hearings. Each committee undertakes _ 
to determine its own procedure and often assumes — 
that the witness appearing before it has no —— n ey 
right either to give evidence in his own behalf or to Ee 
advised by counsel or to cross-examine — AC 














to gather a mass of accusatory statements : fr — 
without later or at the time giving the paz r 
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There has been a growing tendency in recent years, how- 
ever, to allow witnesses greater liberty to consult counsel. 
Although investigations are not criminal proceedings, the 
only privilege which Congress has generally tended to 
recognize is that guaranteed by the Fifth Amendment to 
the Constitution—that “No person . . . shall be com- 
pelled in any criminal case to be a witness against 


himself. . . .” ae 
This privilege against self-incrimination is not limited o ENE 
to a defendant in a criminal case. It extends also to wit- | 
nesses in criminal or civil proceedings. McCarthy v. 
Arndstein, 266 U. S. 34. — Gres 
Testimony can be compelled under compulsion of law. | Peete eS 























But to do so, it is necessary to afford the witness complete 
immunity from subsequent federal prosecutions for any 
offenses concerning whic may testify. Counselman 
z. Hitchcock, 142 U. S. 547.* witness, who is granted 


con, enabling the committee to render a judicious report to an assem- 
bly requiring unbiased facts? 

“If the purpose is the latter, then witnesses should be permitted {f 
to confront the accuser, and ecross-examination should be frankly | { 
permitted.” Dimock, Congressional Investigating Committees (1929), — 
p- 161. — 

*United States v. Bryan, 339 U. S. 323, involved 18 U. S. c. s 
which provides in part that “No testimony given by a witness — 3 
before . . . any committee of either House . shall be used as —— 
— any | * 
in a prosecution for perjury committed im giving s stim 
Nevertheless the Court held that where a witness had si en 
testimony before a committee and balked at producing books 
testimony given could saora in n a or 
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that immunity, may \then fo refuse to answer on the 
, ground that his testimony will incriminate re wacterCe) 


statetaw_/ United States v. Murdock, 284 U. S. MI. It 
i has even been held, baa a divided Court, that the 4 guu 
SNF Fifth Amendment does not forbid use in a federal crim- 


inal case of self-incriminating testimony previously com- 
pelled under a state immunity statute, without participa- 
tion by federal officers, in a state court proceeding. Feld- 
man V. United States, 322 U. S. 487. 

The privilege affords a broad protection. Blau v. 
United States, 340 U. S. 159, involved a witness who re- 
fused to testify concerning her connection with the Com- 








munist Party. A federal statute made it a crime to — : 
advocate knowingly the overthrow of the Government by — 
force or violence, or to assist in organizing a group which C ( ey 
advocated such conduct. Therefore, the Court held that MAU ARQ 


her refusal to answer was protected by the Fifth Amend- 
ment guarantee, as it would have furnished a link in the 
chain of testimony needed to convict her under the Act.* 






compel testimony of the kind here involved—statements of refusal 
by the witness to answer questions or produce documents—in return {| PP as 
for which it was willing to grant an immunity. Such an assumption | 9. UL 
cannot be made. These statements have always been available to | 
the Houses of Congress in contempt proceedings. They are umi-  \ u B 
formly printed in the reports of committees recommending contempt J 
action and are relied upon by the Houses when deliberating in con- — 
tempt eases. In short, the purpose of the statute contradicts its  __ 
application to testimony of this kind. — 
“Furthermore, to hold such testimony inadmissible in a timescales O 
for wilful default is to conclude that Congress, for no diseernable rea- Be 
son, made proof of contempt vastly more diffieult before the courts 
than in its own chambers, since, as we have indicated, the Hou 
of Congress themselves are accustomed to rely upon — 
There is not a hint of any such purpose in the egislative 
the statute or the decisions construing it.” Id, 338-340 
*The Court in Hoffmen ve United St f 
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In Rogers v. United States, 340 U. S. 367, a witness 
described her connection with the Communist Party and 
then refused to testify to certain additional details. A 
divided Court held that, having voluntarily testified to 
incriminating facts, she could not then refuse to disclose 
the details. The theory of waiver, on which the majority 
rested, was challenged by the minority: 

“In the case of this petitioner, there is no evidence that 
she intended to give up her privilege of silence concerning 
the persons in possession of the Communist Party records. 
To the contrary, the record—as set out in the Court's 
opinion—shows she intended to avoid answering the ques- 
tion on whatever ground might be available and asserted 
the privilege against self-incrimination at the first mo- 
ment she became aware of its existence.” fd., 377. 

The minority added: 

“_ . . today’s holding creates this dilemma for wit- 
nesses: On the one hand, they risk imprisonment for con- 
tempt by asserting the privilege prematurely; on the _ 
other, they might lose the privilege if they answer — 












erime. ... But this: protection must be confined to instances whe er 
the witness has reasonable cause to apprehend danger from a direct 
answer. . .. The witness is not exonerated from —— nerely 
because he declares that in so doing he would in ate hin self— = 
his say-so does not of itself establish the hazard of ine ‘rimination. Ie o= 
is for the court to say whether his silence is 
require him to answer if “it clearly —: * 


mistaken.” Temple v- —— = 
ever, if the witness, — int rpo sing his e ith 





— 
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question. The Court's view makes the protection depend 
on timing so refined that lawyers, let alone laymen, will 
have difficulty in knowing when to claim it.” Zd.. 378. 
Congress recently enacted the Compulsory Testimony 
Act (6S Stat. 745) to protect witnesses and to facilitate 
the obtaining of information by congressional Commit- 
tees. It is applicable to investigations relating to plans 
that endanger national security or defense by treason, 
sabotage, espionage, sedition, seditious conspiracy or the 
overthrow of the government by force or violence. It 
provides that a witness shall not be excused from testify- 
ing on the grounds of self-incrimination (1) if a majority 
of members present of one of the Houses of Congress or. 
in ease of proceedings before a committee, two-thirds of 
the members of the full committee authorize the witness 
“to be granted immunity under this section with respect 
to the transactions, matters, or things concerning which 
he is compelled, after having claimed his privilege against 
self-incrimination to testify or produce evidence by direc- __ 
tion of the presiding officer”; and (2) if a federal judge — 
of the district where the inquiry is being carried on has © = 
entered an order “requiring said person to testify or pro- pees: 
duce evidence.” i —— 
















concerning which — is so compell — Lz J 

mony which is compelled be used as — in por — 

inal proceeding against him in ay O r 

or contempt in giving it. — —— 
The policy of the Act reflects the ı 


—— — 





— 














Phe recent decisions of Quinn v. ed States, 348 U.S. ; 
v. United States , 348 U.S. and Bart v. tates, 
s. , indicate the liberal attitude of the Court towards the 
lege, As the Court stated in the Quinn case: 


"Such liberal construction is particularly warranted in a 





feution of a witness for a refusal to answer, since the respect 
lly accorded the privilege is then buttressed by the presumption 
nocence accorded a defendant in a criminal trial. To apply the 
ege narrowly or begrudingly - to treat it as an historical relic, 
st merely to be tolerated - is to ignore its development and purpose.” 
fhe Court went on to say: 
Min the instant case, Quinn's references to the Fifth Amendment 
Slearly sufficient to put the committee on notice of an 
nt claim of the privilege. It then became incumbent on the 
ttee either to accept the claim or to ask petitioner whether he 
| fact invoking the privilege. Particularly is this so if it is 














as the Government contends, that petitioner feared the stigma 

ight result from a forthright claim of his constitutional right 

use to testify. It is precisely at such times - when the 

lege is under attack by those who wrongly conceive of it as 

ya shield for the guilty - that governmental bodies must be 

lerupulous in protecting its exercise,” 

he Court went on to hold that the witness, in order to be 

ted for contemot must be "clearly apprised" that "the committee 

| his answer notwithstanding his objections." The Court said: = 
This requirement - that the committee give a witness a fair — = 
al of its ruling on an objection - recognizes the legitimate — 
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not use any particular form of words to present his objection, w 


thə committee is not required to resort to any fixed verbal — 
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la to iħdicate its disposition of the objection. %o long as the S 


t hardship upon the committee nor abridge the proper seope of 
ze investigation." : 
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against self-incrimination in the course of congressional 
investigations has been the subject of a thoughtful book —— 
by Dean Erwin Griswold of Harvard Law School, The ee 
Fifth Amendment Today (1955). On stressing the im- ee 
portance of the guarantee, he states: — 
“One way to evaluate a political instrument is to con- 
sider what the situation would be if it did not exist. . . . 
We usually think of the privilege against self-incrimina- 
tion either in historical terms, in the light of past tyran- 
nies, or in terms of the embarrassment that a witness at 
a Congressional hearing may experience as a result of 
the exposure of political mistakes. Let us look, though, z acted 
at the reverse side of the coin in terms of the standard — 
operating procedures of the police states which have | 
brought the medieval techniques up to date. If we are 
not willing to let the Amendment be invoked, where, over 
time, are we going to stop when police, prosecutors, or 
chairmen want to get people to talk? Lurking in the  =ě 
background here are really ugly dangers which might Kg 
transform our whole system of free government.” Id.,75. — ae 
There is another aspect of the activities of congres- 
sional committees that may present a justiciable question — 
for the courts. It involves a question concerning the te 
internal organization of the committee and is illustr; S 
by Christoffel v. United States, 338 U. S. 84. ‘in that 
case, the petitioner had been convicted of = ry on 
basis of his denial of Communist — ‘an 
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the committee was not a competent tribunal (as required 
by the perjury statute) at the time of the incident because 
a quorum was not present. The Court, in reversing the 
conviction, held that there was an absence of a clear show- 
ing of a quorum at the time of the alleged perjured 
testimony. 

The Court said: “An element of the crime charged in 
the instant indictment is the presence of a competent tri- 
bunal, and the trial court properly so instructed the jury. 
The House insists that to be such a tribunal a committee 
must consist of a quorum, and we agree with the trial 
court’s charge that, to convict, the jury had to be satisfied 
beyond a reasonable doubt that there were ‘actually and 
physically present” a majority of the committee. 

“Then to charge, however, that such requirement is 
satisfied by a finding that there was a majority present — 
two or three hours before the defendant offered his testi- | 
mony. in the facs of evidence indicating the contrary, is 

—L © rule as a matter of law that a quorum need not be pres- 
ent when the offense is committed. This not only seems _ 
to us contrary to the rules and practice of the Co 
but denies petitioner a fundamental right. * right is 
that he be convicted of crime only on Tes of all | he ele- 
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Alan Barth in his recent book Government by Investi- 
gation has written a telling account of the abusive prac- 
tices of certain congressional committees. He has shown 
the tendency of some committees to trench on the domain 
of the Executive and of the Judiciary and to invade the 


shrine of the conscience. There can be no doubt that — Sea 
the loose and oppressive practices of some committees i 


have violated the spirit, if not the letter, of. con- 
stitutional guarantees. 

The unfair uses of the investigative function have given 
rise to many proposals for reform. 

These proposals may be grouped imto four principal 
categories. First, the delegation of the investigative — 
function to ad hoc commissions. There are precedents 
for this proposal in the Temporary National Economic — 
Committee which investigated the concentration of eco- 
nomic power in the United States during the late 1930s; 
in the Hoover Commissions that have been studying the: 
organization of the executive branch of the National — 
Government; in British Royal Commissions; and in ta 
American regulatory commissions which not only deci — 
cases coming before them but also investigate areas o j 
their jurisdiction for the purpose of making new rules o 
preparing new legislation. The successful experience a 
home and abroad with these mixed — is led to 
introduction of a bill in 1950 to * ced 
gating commissions.* | eae 

A second proposal would abolish 
ing committees. _ E 
A third — reform i ist 
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and that all investigating committees should be subject 
to some uniform and mandatory code of fair play. 
Hence the frequent proposal in recent years for the 
reform of congressional investigations is the adoption, 
by statute or rule, of minimum standards of committee 
conduct. In the 83d Congress this proposal was embodied 
in various bills introduced in the Senate. Similar pro- 
posals were introduced in the House of Representatives. 
Hearings were held on this subjeet in 1954. But to date 
no overall reform measure has been agreed upon. 
Congress has created its standing and special commit- 
tees; and Congress alone can abolish them or effectively 
regulate their conduct. The committees are the crea- 
a of Congress. As Alan Barth says 
in Government by Investigation (1955) 197, “Congress 
is a coordinate and sovereign branch of the United States 
government and cannot be ruled, though it may be re- 
strained, from the outside. If its manners are to be 
mended, they must be mended by itself.” | | 
Senator Pepper of Pennsylvania summed up the situa- _ 
tion when he said 20 years ago: “Congressional investiga- _— 
tions in general and senatorial inquisitions in . | 
are not going to be controlled by the Supreme Court. - eS 
Let it once and for all be understood that the power of =e 
inquiry exists, that its possession is a great public trust, o 












— 


and that the American people are going ——— 
vials of their wrath upon those who ‘prove | 
unworthy of the trust. We have evolve 
ards of conduct for professional base all , 
are hopeful of a — vane he 
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“Tt has always been recognized in this country, and it 
is well to remember, that few if any of the rights of the 
people guarded by fundamental law are of greater im- 
portance to their happiness and safety than the right to 
be exempt from all unauthorized, arbitrary or unreason- 
able inquiries and disclosures in respect of their personal 
and private affairs.” Id., 292. 

At bottom the problem is one of preserving the 
investigative function and at the same time not trenching 
on the domains of either the Executive or the Judiciary 
nor trespassing on the rights of the citizens. 

Governing—that is formulating policies, initiating leg- 
islation, and administering laws—is the Executive 
function. Representing the electorate is the legislative 
function. As Walter Lippmann wrote in The Publie 
Philosophy (1955) p. 55, “In the traditions of Western 
society, civilized government is founded on the assump- 
tion that the two powers exercising the two functions 
will be in balance—that they will check, restrain, com- — 
pensate, complement, inform and vitalize each one the: ak ae AG 
other.” —— 
But as Lippmann observes, “In this century, the — Bree 
ance of the two powers has been seriously upset” by = 
the weakening of the Executive control at the — the: = 
Legislative. Id. One contributing cause, though prob : 
ably not the most important, has been the gnawi 2 z aw 
by congressional committees at the Ex — ive funct 
all as Barths Governsese oy tees i 
Grand Inquest drama tea rela ESS 
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to answer for a capital, or otherwise infamous crime, un- 
less on a presentment or indictment of a Grand Jury.’ 
Alan Barth in Government by Investigation shows how 
before some committees some persons have been “held to 
answer” for infamous crimes, at least in the popular sense 
of the words. 

Walter Lippmann wrote in 1954 that the power of 
investigation “. . . is in fact a power not only to investi- 
gate but to put on trial and to punish. The power of 
investigation has become a great instrument of political 


warfare and bears many resemblances to the revolutionary _ < 
— — which appear in time/fof great crises. e — Te 


“These tribunals are a morbid devsin nee of our 
institutions, and contrary to their spirit and their genius. 
For the investigating power of Congress, as now develops, 
invades the functions of the executive and of the judicial 
branches of the government.” eS 

The tradition of due process allows few exceptions to _ — é 
the rule that a trial must be had before a tribunal ap- — 
pointed by law with all the safeguards imposed > a the = — 
Bill of Rights. The tradition of civil liberties also — 





vents a man from being punished for his beliefs, ae his” e 
conscience, or for his speech. Nor may he be compelled to, — 









furnish one piece of evidence that will form a sir Ee 
in the chain of evidence necessary to convict him. These 
rights of the individual have the same dignity in Ur CO 
stitutional scheme as the rights of the congression 
mittee. As Taylor, Grand Tr ree 9. 
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culpability of individual behavior, they are usually far too 
political, passionate and prejudiced to do justice.” 

I mention the sordid side not to deprecate the inves- 
tigative function but to give a rounded picture. I, in- 
deed, extol the investigative function. I used it, while I 
was in the Executive branch, I used it freely and, I hope, 
airly. I think it is singularly important as a control 
over the operations of government and as a means of 
obtaining information necessary or useful to new legisla- 
tion and to effective administration. 

England’s House of Commons asserts the right to ask 
the ministers questions from the floor. These are written 
questions, prepared in advance. Im Australia, there is a 
similar practice. But there the questions are oral and 
come with no advance notice. India too is noted for her 
practice of examining the ministers. We have no such 
practice in America. The Cabinet does not submit to 
questioning on the floors of the two Houses. Rather, 
the investigative activities of Congress perform that 
function. i 

The questioning of the ministers in Australia, bodad a Ee ae 
and India is not always for the ascertainment of facts. — 
It sometimes flavors of partisan polities with the obiect — 
of embarrassing the government or bringing : 
the questioner. In America, too, the investigative fu 
tion is sometimes turned to publicity purposes, witl 
aim of making political eapital out of s comet sim 
tune or mistake. 
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embarrassing question from the Senator or Congressman 
sitting at the end of the table serves a high function. His 
right to demand an answer spells in a crucial way the 
difference between the totalitarian and the democratic 
rezime.* 


*=Karl Marx wrote m Vol. II Cepital (Everyman’s ed. 1930) 
pp- 8563-864: “We Germans would be terrified at the conditions that 
prevail in our own country if our governments and parliaments were 
(lke England} periodically to appoint commissions of enquiry into 
economic conditions; if these commissions were endowed with the 
same ample powers as im England to enable them to search out the 
truth; if it were possible to find in Germany men as competent and 
as free from bias and from respeet of persons, as are the British fac- 
tory imspectors, the British medical reporters om public health, the 
British commissioners of enquiry into the exploitation of women and > 
children, into housing conditions, food supply, ete. Perseus wore a 
magic cap that made him invisible when he was hunting down 
monsters. We draw a cap tightly over our own eyes and ears, that 


we may have warrant for denying the existence of any monsters — i 
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THe ADMINISTRATIVE AGENCY 








Professor A. T. Markose of Lucknow University, ina 
critical account of administrative agencies, made observa- 
tions which are as telling in America as they apparently 
are in India. He said, “Foday the welfare State primarily — 
endeavours to invest the administrator with almost unlim- > $ A 
ited discretion to fulfil social needs through the accom- = 
plishment of legislative policies by the method of trial O 
and error. But no sooner this movement gained | momen- — 
tum than it was found that there were certain dan — me 
which lie in these developments also_ tiews 2-2 
dawned in many quarters that in the name of — 
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any definite limits or clear rules x rO —— RED a 
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“Those who dislike such activities of the government as 
regulation of the utility holding companies, of labor rela- 
tions, or of the marketing of securities, nightly conceive 
that if they can destroy the administrative tribunal which 
enforces regulation, they would destroy the whole plan 
of regulation itself. It may be said that the administra- 
tive tribunal is the heart of nearly every reform which 
attempts to give a new validity to the rights of large 
numbers of people on the one hand against powerful 
interests on the other.” The Administrative Process, 

5 Jour. Soc. Phil. 143, 147. 

Some of the hostility toward the administrative agency 
was generated by the judiciary. Some judges saw in this 
newcomer, this stranger, this alien, a rival or competitor 
which was treading on a domain that history and custom 
had made exclusive for the courts. Chief Justice Stone, 
keenly conscious of this jealousy, warned against it in 
words now historic in American jurisprudence: : 

““_ . . Im construing a statute setting up an administra- —— 
tive agency and providing for judicial review of its action, o 
court and agency are not to be regarded as wholly — — 
pendent and unrelated instrumentalities of justice, each — 
acting in the performance of its prescribed statutory duty Sa 
without regard to the appropriate function of the other 
in securing the plainly indicated objects of the statute — 
Court and agency are the means adopted to attain th 
prescribed end, and so far as their duties — 
the words of the statute, those words s 
— so as to attain ———— -oordin.: 
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sense, be undefined. The standard controlling its action 
may be as vague and indefinite as “the public interest.” 
The things it controls may be mundane matters of rates 
chargeable by railroad companies. They may touch 
human rights, as in immigration and deportation pro- 
ceedings. They may involve in their licensing require- 
ments the right of men to pursue their callings and to 
engage in the business of their choice. These rights to 
engage in business may involve considerations of great 
public importance. For example, the agency that allo- 
cates radio stations and television stations among com- 
peting claimants makes decisions with powerful political 
impact. Its method of allocation may tip the balance 
in favor of one party and against another. The agency 
that fixes rates may wield great leverage on the economy. 
It may favor one community over another or one region ~— 
over another, changing the course of industrial develop— 
ment in the nation. See New York v. United — 331 
U.S. 284. : 

The power of the administrative agency. in other words, — 
affects the rights of individuals, the interests of communi- 
ties and regions, the welfare of the nation. Insofar asits 
power is subject to no curb or restraint, the — — 
comes a law unto itself. 

Yet the administrative agency is an ine ispensablh 
junct of modern government. The complexities 
modern government have made — cing difficult 
legislators. SE ee 
The — can state the evil or the ¢ is 
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The legislature may desire to blanket a field with regu- 
lations specifying what is reasonable conduct and yet not 
be certain what is reasonable under all circumstances. 
Hence an agency is entrusted to classify the subject mat- 
ter and, in the manner of setting speed limits for special 
areas, determine what is reasonable for each group. 

The need to delegate authority is clear. Yet the 
power can be so easily abused that controls are necessary. 
The modern law of administrative procedure is a reconcil- 
lation of the two requirements. 


A. Delegation of Powers. 


There is no doubt that the agency which determines 
that a particular individual or company should be brought 
within the regulatory reach of the law is a law-making 
authority. It is, in other words, clear that the adminis- 
trator who by order, by rule, or by regulation extends 
the civil or criminal sanctions of the law to named parties 
indulges in legislating. If that step constitutes law- 
making in the constitutional sense, then it tramsgresses O 
Article I, Section 1 of the Constitution which provides, 
“AlN legislative Powers herein granted shall be vested” wo a 
Congress. eee 

It is, however, settled constitutional doctrine that — ee 













constitutional sense. The point is gator 
Bowles v. Willingham, 321 U. S. 503. peere 
Court upheld the validity of — nt Ce 
stated that Congress h had made clear 
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“In terms of hard-headed practicalities Congress fre- 
quently could not perform its functions if it were required 
to make an appraisal of the myriad of facts applicable to 
varying situations, area by area throughout the land, and 
then to determine in each case what should be done. Con- 
gress does not abdicate its functions when it describes 
what job must be done, who must do it, and what is the 
scope of his authority. In our complex economy that in- 
deed is frequently the only way in which the legislative 
process can go forward.” J/d.,515. 

Congress therefore may be said to exercise the primary 
legislative function, the administrative agency a sec- 
ondary one. 

The adequacy of the legislative standard has been the 
subject of much litigation. The Bowles case represents 
the current approach. An earlier decision, whose tradi- 
tion it exemplfies, is Hampton & Co. v. United States, 
276 U. S. 394. That case involved the validity of legis- 
lation authorizing the President to adjust certain tariff - 
duties imposed by Congress so as to compensate — 
differences in the costs of production in the United States _ 
and other countries, the object being to “enable domestic — 
producers to compete on terms of equality with foreign — 
producers in the markets of the United States.” Id., 404 — 
Because of the difficulty in determining — diff, * 5 nees — 









used the method of describing its —— gone lar — — 
entrusting the President with the. — ng tk 
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Purpose ....” Id., 409. And see Yakus v. United 
States, 321 U. S. 414; Sunshine Coal Co. v. Adkins, 310 
U. S. 381, 398—400. OF as stated in American Power Co. 
v- SEC, 329 U. S. 90, 105: 

“The legislative process would frequently bog down if 
Congress were constitutionally required to appraise be- 
forehand the myriad situations to which it wishes a 
particular policy to be applied and to formulate specific 
rules for each situation. Necessity therefore fixes a point 
beyond which it is unreasonable and impracticable to 
compel Congress to prescribe detailed rules; it then 
becomes constitutionally sufficient if Congress clearly 
delineates the general policy, the public agency which is 
to apply it, and the boundaries of this delegated authority. 
Private rights are protected by access to the courts to 
test the application of the policy im the light of these 
legislative declarations.’ 

The most notable American case holding the adminis— 
trative standards constitutionally inadequate is Schechter — 
Poultry Corp. v. United States, 295 U.S. 495. That case- ; 
involved certain slaughterhouse operators who were  ~ 
charged with violations of a Poultry Code, which had See 
been promulgated under the National Industrial Rec eer eee 
Act. The Act authorized the President to approve code = 
of fair competition for a trade or industry. The provi- 
sions of the Poultry Code dealt with hours, wages, trade 
practices, and other problems of the inc y 
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“It supplies no standards for any trade, industry or 
activity. It does not undertake to preseribe rules of con- 
duct to be applied to particular states of fact determined 
by appropriate administrative procedure. Instead of 
prescribing rules of conduct, it authorizes the making of 
codes to prescribe them. For that legislative undertaking, 
$3 sets up no standards, aside from the statement of the 
general aims of rehabilitation, correction and expansion 
described in section one. In view of the scope of that 
broad declaration, and of the nature of the few restrictions 
that are imposed, the discretion of the President in ap- 
proving or prescribing codes, and thus enacting laws for 
the government of trade and industry throughout the 
country, is virtually unfettered. We think that the code- 
making authority thus conferred is an unconstitutional 
delegation of legislative power.” Jd., 541—542. 

It was, to use the words of Justice Cardozo, “delegation 
running riot.” Id., 553- 

The Supreme Court of India laid down the basic prin- 
ciples governing the problem of delegation of legislative 


power in the famous Reference under Article 143, 14 Sup. : — 
Ct. Jour. 527. That case teaches that the scope of per- = 
missive legislative action, while not unlimited, is — 


tremely broad. 


sions as follows: — 3 ; 





or to eliminate or _oppress small enterprises and wn — t 
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(1) The Legislature must normally discharge its pri- 
mary legislative function itself and not through others. 
(2) The Legislature may legislate in a sphere in which 
it has sovereign power in any way it regards as best suited 
to carry out its policies in making the particular law, and 
it may use any outside agency to the extent it finds nec- 
essary to do things that are inconvenient or impossible for 
the Legislature itself to deal with. 
(3) The Legislature cannot abdicate its legislative 
functions and must therefore see that the outside agency 
acts in a subordinate capacity. (And see Bagla Vv. 
Madhya Pradesh, 17 Sup. Ct. Jour. 637.) 
(4) There are only two main checks in India on the 
power of the Legislature to delegate. namely its good sense 
and the principle that it should not go to the extreme 
of abdication and self-effiacement. Id., 571. | 
Professor Alexandrowicz-Alexander wrote concerning 
that opinion of Justice Fazl Ali: “This means that no- 
parallel legislature can be set up by Parliament and that © 3 = 
primary legislation must always be retained by it.” Dele- = 
gation of Legislative Power in India, 3 Amer. Jour. — H 
E- 72, Tz. — 
Narain w. Uttar Pradesh, 17 Sup. Ct. Jour 238, involved $ 
a system of licensing coal dealers and fixing their prices, a z 
system of control instituted by a state —— — One 
provision of the law was to the effect that the 1 li sensing 
agent might grant or refuse a license “for r ason 
recorded” by him. The — s — constrt 
to be a grant of “absolute power” to the State C 
troller which he in turn could dele zat e to any per: 
was held that this — ower was not a “r 











"i — 
YT 2 





TAGORE LECTURE V 9 


withhold or cancel licences in any way he chooses and 
there is nothing in the Order which could ensure a proper 
execution of the power or operate as a check upon injus- 
tice that might result from improper execution of the 
same.” Id., 243—244. 

As to the recording of the reasons of the licensing 
authority, Chief Justice Mukherjea said: 

“This safeguard, in our opinion, is hardly effective; for 
there is no higher authority prescribed in the Order who 
could examine the propriety of these reasons and revise 
or review the decision of the subordinate officer. The 
reasons. therefore, which are required to be recorded are 
only for the personal or subjective satisfaction of the 
licensing authority and not for furnishing any remedy 
to the aggrieved person.” Id., 244. 

On the other hand, the Court in Edward Mills Co. v. 
Ajmer, 18 Sup. Ct. Jour. 42, upheld minimum wage legis- 
lation against a charge of delegation of powers. The Act 
authorized the setting of minimum wages for certain 
specified industries and also permitted the Government O 
to add other industries by notification. It was argued acu 
that there was no legislative policy to guide the Ge = 
ment officials charged with adding to the list of industries _ 
covered. The Court held that the legislative — po 
which was to guide in the selection of ind e: 
clearly indicated in the Act, namely, to avoic 
of labor by setting minimum wages in n u st 
due to unequal bargaining power or other e 
were depressed. It was necessary to allow 
adaptation to local conditions, | said 
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B. Judicial Review. 


The demand for judicial control of the administrative 
process has mounted both in America and in India.* The 
demand in America reached its peak in 1946 with the 
enactment of the Federal Administrative Procedure Act, 


maintain the view that under a system of responsible government 
where there is no separation of powers, the real safeguard the citizen 
has against delegated legislation is not solely legal but essentially 
political. For it is to a vigilant public opinion and representative 
legislatures that im the ultimate analysis the real safeguard against 
the menace to the personal liberty involved in what is cailed delegated 
legislation hes.” 

*An Indian complaint has been stated by Prof. A. TF. Markose, 
Judicial Control of Administrative Action In India, 15 Sup. Ct. 
Jour. 1, 9—10: : 

“To-day in India the need for judicial control is perhaps at the 
maximum. The infant Republic is bern amidst manifold maladies. 
It has a legacy of centuries of foreign hegemony. The political — = 
party that has captured power both in the Centre and in the States 
was geared to fight foreign domination. It has thus a steam — 
organisation and the freedom of opinion of the individual - party a 
member cannot be effectively exercised in the Legislature. At the _ 
same time there is no organised 2nd effective opposition against the 
majority party. Even though a Federal Republican form of ga o $ 
ment with a written—elaborately written—Constitut on 
adopted, the English Parhamentary Executive was pre ] 
United States Presidential — — =xe 


et 
et 
= 














the — — that the party has, the 
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of its views by the influence of the view of wheather 
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5 U. S. C. $1001 et seq., which I have included as an 
Appendix to this Lecture.* 


First of all, the Act in general applies to all agencies — Ue, 


of the federal government, with certain specified exce y 

7 tions. “Hradditier, ertain functions aref ex- 

cluded from partiesiar portions of the Act. For example, eae 
— $3 of the Act, which provides for publication of agency oe 
rules and orders, expressly excludes “(1) any function of À — 
the United States requiring secrecy in the public interest Ba 
or (2) any matter relating solely to the internal manage- 
ment of an agency.” 

Sections 4 through 9 set forth, in some detail, the pro- 
cedures to be followed in connection with the rule-making 
and adjudicative functions of administrative agencies— — 
e. g., hearings, notice, subpoenas, and the decisional Baik 
process. $ : 

Section 10, which is the heart of the Act and of primary 
importance for the purposes of this Lecture, provides for 
judicial review of agency action. 

The provisions of Section 11 are designed to insure an Sa 
independent group of trial examiners who will conduct Die aaa 
agency hearings in a fair and impartial manner.** Aa i 

The purpose of the Act is revealed by the Report of 
the; Committee on the Judiciary: rine N 

“The bill is an outline of minimum essential rights — ET 
procedures. Agencies may fill in details, so long as they — — 
publish them. It affords private parties a means of — ee 
knowing what their rights are and how they may protect 
them, while administrators are given a simple fr | 
































ae 


— wry cs i $ — 
The Administrative Procedure Act in Operati 99 N. Y Univ. L. 
Rev. 1173. TTA 
TSE **United States v. Tucker Truck Lines, 344 
Se ae — — * a sed or 
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provisions of the bill.” H. Rep. No. 1980, 79th Cong., 2d 


~ 


— —— ee 


As stated in the report of tha Committee on the Judi- 
ciary, “By enacting this bill, the Congress—expressing 
the will of the people—will be laying down for the guid- 
ance of all branches of the Government and all private 
interests in the country a policy respecting the minimum 
requirements of fair administrative procedure.” S. Rep. 
No. 752, 79th Cong., Ist Sess. 

All constitutional requirements to one side, Congress 

an grant or withhold judicial review of admimistrative 
action as it may choose. Congress may in terms exclude 
all review; or it may so design an administrative proce- 
dure as to leave the inference clear that it wanted the 
judiciary to keep its hands off. An example of the latter 
is found in Switchmen’s Union v. Board, 320 U. S. 297, 
involving the sensitive problem of labor relations in the 

railway field. Congress created the National Mediation 

















Board and gave it powers to direct elections so that rep- ies 
resentatives of laboring men could be chosen. It cer- — 
tified one union as the winner of an election. The a6 E 
competing union sued in the federal courts to have the | — 


certificate reviewed. There was no express provision for 
judicial review; and the Court held that in light of the . 
provisions of the Act and its history, none should be — 
implied. NON 
It is safe to say that, with few exceptions the juris- 
diction of an agency to act can be — in court pro- 
ceedings. } Ludecke v. Watkins, 335 U. S. 160, is ene © 
exception. It involved the deportation ia an Act of 





Congress of an alien enemy. The President was author- — = Ree 
ized in the event of war to remove them; andin1945the = č 
then President directed the removal of all alien enemies — 

“who shall be deemed by the Attorney General to be : ee 


dangerous to the public peace and safety of the United _ oe aos 
States.” The power of the Attorney General to act a ee — 
out giving the alien notice and a fair — to deter- — 
mine whether he was “dangerous” was € aged by an 
alien in a habeas corpus proceeding. The P sidential 


* ere ht 
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decision to remove an alien enemy was held to be con- 
clusive, a divided Court holding that there was no judicial 
review. Speaking of the power of the President, the 
Court said, “The Founders in their wisdom made him 
not only the Commander-in-Chief but also the guiding 
organ in the conduct of our foreign affairs.” Id., 173. 

A hlke ruling was made in C. & S. Air Lines v. Water- 
man Corp., 333 U. S. 103. The Civil Aeronautics Board 
grants certificates for overseas or foreign air transporta- 
tion; and those orders are made final by approval of the 
President. A divided Court held that an order approved 
by the President was not subject to judicial review. The 
Court said: 

“The President, both as Commander-in-Chief and as 
the Nation’s organ for foreign affairs, has available intel- 
ligence services whose reports are not and ought not to 
be published to the world. It would be intolerable that 
courts, without the relevant information, should review 
and perhaps nullify actions of the Executive taken on 
information properly held secret. Nor can courts sit im = 
camera in order to be taken into executive confidences. __ 
But even if courts could require full disclosure, the very 
nature of executive decisions as to foreign policy is politi- 
cal, not judicial. Such decisions are wholly confided by 
our Constitution to the political departments of the gov- 
ernment, Executive and Legislative. — — are | deli cate 
complex, and involve large elements of p ph The; 
are and should be undertaken — by t hose lirec 
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There are other cases, discussed in Rochester Tel. Corp. 
r. United States, 307 U.S. 125, which deny judicial review 
because of the inability to satisfy the “case” or “contro- 
versy” requirement of Article III of the Constitution. 

There will be other barriers to judicial review of ad- 
ministrative orders,* e. g., the failure to satisfy the con- 


*The interim quality of the admmistrative order and the failure 
to exhaust administrative remedies often make the effort to obtain 
judicial review premature. Federal Power Commission v. Edison Co. 
30+ U. S. 375, 383-387. Where Congress has provided an admis 
trative procedure with judicial review at the end of it, no short cut 
may be taken on the ground that the complaint is groundless and 
the hearing will result im irreparable damage. Myers w. Bethichem 
Corp.. 303 U. S. 41. A rehearing of the administrative order need 
not be sought before judicial review is obtained, at least where the 
rehearing rests solely m the discretion of the agency. Levers vw. 
Anderson, 326 U. S. 219. << 

That doctrine is closely related to the “Abilene Doctrine.” so 
named because it originated im the celebrated case of Teras R. Co. v. — 
Abdene Cotton Ot Co. 2H U. S. £26. A shipper attempted — — 
recover in a state court action from a carrier for allegedly excessive rae 
rates, though the rates had been charged im interstate shipments and _ 
were under the jurisdiction of a federal administrative agency, the oe 
Interstate Commerce Commission. The Court — — no such ae 
action could be maintained, explaining: Sers 






Commission, which — alone is vested with *7 
entertain proceedings for the alteration of an e ablis 
because the rates fixed therein are uni 
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ventional requirements of equity, the prematurity of the 
action,” etc. 

Those are in the main the exceptions. For the very 
existence of courts, the grant of broad jurisdiction to them 
(see School of Magnetic Heating v. MaMcAnnulty, 187 U.S. 
94, 110; Stark v. Wickard, 321 U. S. 288, 307—308), and 


perform lIccal switching service, since Congress and the agency con- 
cerned had not acted on the problem, and it was a matter easily 
susceptible of local regulation. And in Louisville & Nashville R. Co. 
v. Cook Brewing Co.. 223 U. S. 70, the Abilene doctrine was held 
inapplicable where the dispute concerned the validity of state legis- 
lation restricting use of alcoholic beverages, under which the railroad 
refused to deliver such goods to certain points in the State. “That 
is a question of general law for a judicial tribunal,” said the Court, 
not one for the application of administrative expertise. Still another 
exception was carved out in Pernsylvania R. Co. v. Puritan Coal Co. 
237 U. S. 121, where the Court held that a suit for damages based 
on discriminatory enforcement of the carrier’s own rule regarding the / 
furnishing of cars, did not involve administrative questions within 
the primary jurisdiction of the Commission, but a simple ——— 
tion which the courts were — to make. 

In Great Northern R. Co. v. Merchants Elevator Company. 259 
U. S. 285, the Court held that in an action to recover charges by a car- 
rier in which the issues depended solely on the legal construction of — 
the tariff, and not on fact questions calling for —— a 
naa Commission. Justice — — for A i 
explamed:- 

Whenever a rate, rule \ or practice is attacked ası 


PP -NJ 





16 TAGORE LECTURE V 





t ve Orders as well as to decisions made under Acts: of Cong 
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the availability of a wide variety of writs to express their 
will have afforded judicial review in most cases. 

Estep v. United States, 327 U. S. 114, shows one type 
of review. The case involved a prosecution for refusal 
of a member of a religious sect to be inducted into 
the Army. He claimed exe&ption as a minister; but 
board making the classification denied it. No appeal was 
provided from the board to a court, in order to determine 
whether the board was acting within the law. The 
orders of the board were made “final.” The Court, how- 
ever, held that the jurisdiction of the board could be 
tested in the criminal prosecution. “We cannot believe 
that Congress intended that criminal sanctions were to be 
applied to orders issued by local boards no matter how e 
flagrantly they violated the rules and regulations which Fes. 
define their jurisdiction.” Id., 121. The review granted —— 
the order of the board in the criminal proceeding is an 
extremely narrow one: 

“The provision making the decisions of the local boards 
‘final’ means to us that Congress chose not to give admin- 
istrative action under this Act the customary scope of = 
judicial review which obtains under other statutes. It = | 
means that the courts are not to weigh the evidence tao 
determine whether the classification made by the local 
boards was justified. The decisions of the local boards 
made in conformity with the regulations are final even 
though they may be erroneous. The question of juris- 
diction of the local board is reached only if there i 
basis in fact for the classification phased W , 
registrant.” Id.,122-123. Bie : 

The Estep case illustrates how, even n 
provision for — review — agency} 
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to challenge the legality or constitutionality of agency 
action. As stated in $10 (b) of the Administrative Pro- 
cedure Act, the form of judicial review ean be “any special 
statutory review proceeding” or “any applicable form of 
legal action . . . in any court of competent jurisdiction.” 

The available writs are as broad as the arsenal pro- 
vided by the Constitution or by the legislature. Habeas 
corpus is repeatedly used to challenge the jurisdiction of 
a tribunal that has intruded on the liberty of the citizen. 
It was used in Ez parte Milligan, 4 Wall. 2, In re Grimley, 
137 U. S. 147, and Johnson v. Sayre, 158 U. S. 109. to 
challenge the jurisdiction of military commissions. It is 
continuously used to challenge the authority of immi- 
gration officials who seek to exclude a person or to deport 
him. Ng Fung Ho v. White, 259 U. S. 276: Bridges v. 
Wiron, 326 U. S. 135; Shaughnessy v. Mezei, 345 U. S. 
206. 

A declaratory judgment or an injunction may also serve 
as the occasion for judicial review of ageney action. A 
declaratory judgment was used in fecGrath v. Kristensen, 
340 U. S. 162, to test the validity of the proposed deporta- > 
tion of an alien. Cf. Heikkila vy. Barber, 345 U. S. 229. 
An injunction was the relief used in Stark v. — — 
U. S. 288, to obtain judicial review of the z : ate — 














to obtain an adjudication as to he V lid 
order issued —— the Post Office I : 
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And there may be instances, as Degge v. Hitchcock, 
229 U. S. 162, indicates, where the writ of certiorari will 
issue to review a ruling of an executive officer. 

Each of these remedies has conditions precedent to its 
use—conditions that may strictly curtail its usefulness— 
such, for example, as the showing of a duty to act in order 
for mandamus to issue (United States v. Dern, 289 U. S. 
352) or that remedies at law are inadequate in order to 
obtain relief by injunction. Hynes v. Grimes Packing 
Co., 337 U.S. 86. 

And the review obtained by these remedies is not a 
review on the whole record but one restricted to questions | x 
of law—whether the agency has exceeded its jurisdiction, 
whether it has violated the rules governing its procedure, 
whether it has committed errors of law in construing its 
grant of authority, whether it has violated constitutional 
guarantees. Moreover, the relationship of the reviewing o 
court and the agency is quite different from that of an Se 
appellate court and an inferior court, as Federal Com- 
mission vV. Broadcasting Co., 309 U. S. 134, shows. In 
that case the appellate court set aside an order of — Z 
agency denying a radio license. On remand the agency EAS 2 
set that application for hearing with two rival appli — 
tions. The appellate court granted a writ of man idam 23, — 
directing the agency to hear and consider the ap tions 
they had reviewed “‘on the basis of the record as ori zinally i 
made and in accordance with” the opinion of the revievy — 
ing court. That — was held — The C Do: = 
said: = a — ee — Se — z R 
“The Commission's nasibi 
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When Congress has made specifie provision for judicial 
review, the review is as broad or as hmited as Congress 
chooses to make it, save for constitutional questions. The > 
starting point has always been that “A finding without 
evidence is arbitrary and baseless.” Interstate Commerce 
Commission v. Louisville R. Co., 227 U. S. 88, 91. The 
statutory requirement that the findings of an agency be 
conclusive “if supported by evidence” is customarily con- 
strued to mean that the order stands if there is “substan- 
tial” evidence to support the —— See Washington 
Coach Co-.v. Labor Board, 301 U.S. 142, 146-147. “Sub- 
stantial evidence is more than a mere —— It means 
such relevant evidence as a reasonable mind might accept 
as adequate to support a conclusion.” Edison Co. v. 
Labor Board, 305 U. S. 197, 229; Labor Board v. Colum- 
bian Co., 306 U. S. 292. 

An interesting chapter in administrative law could be — 
written on how the Court slowly relaxed that require- O 
ment in the labor-management field—not purposely = 
and almost nmperceptibly—so that some evidence to sup- 
port the findings was sometimes substituted for substan- | = à 
tial evidence. See Labor Board v. Waterman S. S. Corp, — = 
309 U. S. 206; Labor Board v. Bradford Dyeing Assn., 310 — = 
U. S. 318; Labor Board v. Nevada Copper Co., 316 U. — 
105, 107. Some lower courts felt compelled to sustain 2% 

administrative findings “even when —— — 
thé great Se ey ete oe ae = Wis m & C 
Board, 126 F. 2d 114, 117. - 
: substantial evidence test requi 
“Though it may strai Be 
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agement field and made the findings of the agency with — 
respect to questions of fact conclusive “if supported by 7 4 
substantial evidence on the record considered as a whole.” _ | Roe 
29 U. S. C. § 160 (e). The result has been a marked | ES 
change in the judge’s approach to a record from the admin- — Se ge S 
istrative agency. “The Board’s findings are entitled to E S a 
respect; but they must nonetheless be set aside when the * 
record before a Court of Appeals clearly precludes the 
Board’s decision from being justified by a fair estimate s 
of the worth of the testimony of witnesses or its informed 
judgment on matters within its special competence or oo Oe 6 a re 
Pe ” Id., 490. And see Labor Board v. Pittsburgh a w. ry fies © — 
S. Co., 340 U. S. aas ⸗⸗- Tor eet NE 
= have said that Congress could make judicial review AAA NT 
narrow or broad, save for constitutional limitations. C amii Wie as 
Those limitations implied by the Constitution have not Nee AS — 
yet been pricked out. Few cases have presented the ques- 
tion.* I indicated in an earlier Lecture that the guarantee 
of habeas corpus was rooted deep in the Constitution and- 
could be suspended only in extreme situations. Habeas — 
corpus, in other words, stands as a ready instrument for — 
judicial review. 
There is a constitutional right to a judicial hearing on 
some issues, whether by habeas corpus or by — 


method of review. If there were not, then the liberties as: 


— 2 — 













*Crowell v. Benson, 285 U. 9:22 aries oie tal i 
pensation provisions of the _Longshoremen’s Act. Questions 
raised concerning the of fundamental or jurisdict: 
facts, upon which the power of — —— ey 
namely, that the injury occurred —— — 
States and that the relation of master and serv. 

_ Court held the reviewing court could make its ov 
those — — de novo. Jus 
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of a citizen could be made dependent on the whim or — 
caprice of the executive branch. It is clear that a person 
who claims to be a citizen cannot be deported without a 
judicial hearing, for that is the requirement of procedural 
due process. Ng Fung Ho xw. White, 259 U. S. 276. A 
civilan cannot be tried by a military commission for acts 
committed as a civilian. See Duncan v. Kahanamoku, 
327 U. S. 304. In addition, the Constitution places 
some limits on the finality of administrative action. 
The necessity of defining those limits has rarely arisen 
because of the meticulous care with which the legislative 
branch has granted judicial review of administrative 
orders. 

The Indian Constitution includes — oe agen- 
cies in its provisions for judicial review. Article 136 — 
(1) provides: “Notwithstanding anything in this chapter, ; 
the Supreme Court may, im its discretion, grant special 
leave to appeal from any judgment, decree, determination, 
sentence or order in any cause or matter passed or made O 
by any court or tribunal in the territory of India.”* And = 
Article 226 (1) grants every High Court power “to issue > 
to any person or authority . . - directions, orders, or_, 
writs” for the enforcement of the Fundamental Right — 
conferred by Part rit of the Constitution or tor — — ES 
purpose. ao. 

The Supreme Court of India has ruled that the. power 7 
, granted by Articles 136 and 226 extends to 2 dministra 
- agencies and may } not be 1 takan a hittled « 
the legislature. | , 41 
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apparently the agencies included in “tribunal” within the 
meaning of the Indian Constitution would encompass the 
run of administrative agencies in America. The Supreme 
Court held in the Bharat Bank case that tha industrial — 
tribunal was included in that category: — 
“It appears that the proceedings before it commences on 

an application which in many respects is in the nature 
of a plaint. It has the same powers as are vested in a è 
civil Court under the Code of Civil Procedure when trying 
a suit, .... It may admit and call for evidence at any 
stage of the proceeding and has the power to administer 
oaths. The parties appearing before it have the right of 
examination, cross-examination and re-examination and 
of addressing it after all evidence has been called. A 
party may also be represented by a legal practitioner with — 
its permission. . .. The main function of this tribunal $ 
is to adjudicate on industrial disputes which implies that 3 
there must be two or more parties before it with conflict- > 
ing cases, and that it has also to arrive at a conclusiqn = 
as to how the dispute is to be ended. . . .”’ Id., 190-191. — 

The scope of judicial review in India is apparently still F 
in evolution.* One critic asserts that Indian courts will ~ 
set aside an administrative decision “only when it is based © SA — 
on no evidence.” Milarkose, The Judiciary and the Erect u- — —< a 
tive in India, 16 Sup. Ct. Jour. 111,117. But E sense an = 
alertness on the part of the Indian jadiciary to hold agen- Ž 
bor to procedural requirements of- law Ko: Bani 

. Employees, 37 A. I. R. 188), to reverse them whe re 
— have not based their decision on —— 
wanath v. Custodian, 40 A. a — ne 
mer — — “there was no Srs idence « 
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was entered without a hearing and on the basis of the 
personal observation of the Rent Controller. The rent 
order was, therefore, nullified, the court holding that the 
statute gave the administrator “an unfettered and un- 
guided discretion” in fixing the rent, provided for no 
hearing, and allowed orders to be entered on “private 
enquiries.” The Court said: 

“The role of the Courts in regard to statutory Tribunals 
is to serve as a check on the Tribunal, a check against 
excess of power and abusive exercise of power in deroga- 
tion of private right. Broadly speaking judicial control 
is assured where amongst other things review can be had 
only on the following grounds: 

“1. ULTRA VIRES: to ensure that the determination 
by the tribunal was within the authority delegated on the — 
agency. 

“2. NATURAL JUSTICE: that at least minimum 
standards of fairness which in the United States is called 
‘the fundamentals of fair play’ are observed So. ee 

“3. SUBSTANTIAL EVIDENCE: that the — eg 
trative determination has basis in evidence of rational a 
probative force.” Id., 11—12. — 

The court said the instant order was invalid, — — — A 


pe 





cause it violated the principles of natural justice; and — 2a 
second, because there was no basis in evidence ad a 
at a hearing and present in a record which sup sorted ti 
order- zei see Dhakeswart Cotton 5 aR E Co 
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confidence and authority. His existence is the only way 
the administrative process can be made sufferable. For 
his informed discretion eliminates inequalities and pref- 
erences. ameliorates harshness, and enlightens the enforce- 
ment program. 

Yet to make the expert all-powerful would then create 
an intolerable situation. For power is a heady thing; 
and even the best of men get delusions of omnipotence. 

And so it is that modern administrative law has placed a 
restraint on the expert. He must make a record; and 
the record must be made in proceedings that are fair. He 
must give reasons for his decisions. 3 

Experience showed that onee these barriers were let 
down, the administrative agency was propelled largely 
by emotion or prejudice. Political considerations con- 
trolled its actions; its decisions were indeed political 
patronage im disguised form. Personal liberties sued z 
so did large property interests. pas ae 

Though restraints have been placed on the experts, the = 
room for expertise still remains. The clash between we ae 
expert and the restraints placed upon him has been a EA 
subtle one in the development of the law. — 

Those who fix the rates cannot, in making their valua- oe 
tion of property, consider material evidence outside t ia 
record. Ohio Bell Tel. Co. v. Commission, 301 U.S. 2 — 

Yet their judgment on probable effects on traffie f ro m rate z 










EE ee 


chagges is entitled to great respect, where —— 
Mia a judgment” have been put in the reco ord Ma 
= Street BR. Co. v Commission, 324 U. 54 
£2 whole rate-making process * “is the prod t 
ment which earries ap presumpti on € 
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ston v. Oil Co., 311 U. S. 570; Group of Investors v. Mil- 
waukee R. Co., 318 U. S. 523: Ecker w. Western Pac. R. 
Corp., 318 U. S. 448. 

Some words of a statute may be words of art, having 
a definite meaning. Others may take their meaning from 
their setting in a statute and be defined only in light of 
the purpose of the legislature and the objective sought to 
be reached. : 

While the courts have the final say in construing the 
words of a statute, the choice of the myriad situations 
to which it should apply often turns on specialized 
knowledge of the agency. The Court has therefore given 
the agency’s determination special weight. Federal 
Trade Commission w. Keppel & Bro., 291 U. S. 304 (un- 
fair method of competition); Shields v. Utah Idaho R. 
Co., 305 U. S. 177 (interurban electric line); Gray v. 
Powell, 314 U. S. 402 (producer of coal); Skidmore v. 
Swift & Co., 323 U.S. 134 (working time): Labor Board v. | 
Hearst Publications, 322 U. S. 111 (employee): -AB tha — 
Court said in the latter case: E 

“_ . . where the question is one of specifie application : = = 
of a broad statutory term in a proceeding in which the — 
agency administering the statute must determine ee . ae 
initially, the reviewing court’s function is limited. Like — 
the commissioner's determination under the I = nes 









ber of a — (South Chicago Coal & Dock ( 
=- 309 U. S. 251) or that he was — —— coursec 
employment’ (Parker ' ve Mator Boat ; Sales, < — 
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But with due allowance to the expertise and wide dis- — ae 
cretion of the agency, the Court has th imate sa A 
whether the application of thor Act is proper. A classic wee 
example is Addison v. Holly Hill Co., 322 U.S. 607. Cer- ; F 
tain agricultural workers were exempt from the minimum — 
wage requirements of theJLahor Standards Act if they ee 
~ were “within the area of production (as defined by the See eet >, 
Administrator), engaged in . . . canning of agricultural Bee ER — 
. . . commodities for market . ’ The Administrator Bitte 225° 
ruled that an employee might be within the “area of pro- A ey 
duction,” “if he performs those (eanning) operations on 
materials all of which come from farms in the general oe 
vicinity of the establishment where he is employed and | s 
the number of employees engaged in those operations in. Bee ; 
that establishment does not exceed seven.” The Court am 
held that the Act did not authorize the Administrator by 
defining “area of production” to except establishments 
from the exemption according to the number of workers 
employed by them. “. . . Congress did not leave it to 
the Administrator to decide whether within geographie TE 
bounds defined by him the Act further permits diserimi- __ a : 
nation between establishment and establishment based on _ — * 
= number of employees.” Id., 616. And see Bridges k 
. Wizon, 326 U. S. 135, 141. 
Sa At times, it is not clear whether the agency — 
the correct statutory test. Once that is in doubt, the — 
whole case is undermined, for there is no guide by 1 

the basic findings may be weighed. Such order: 
reversed. As the Court said in diese pct Caroli 
Conun Corp., 315 U. S. 475, ——— 
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neous statutory construction lies hidden in vague findings, 
then statutory rights will be whittled away.” And see 
Florida v. United States, 282 U. S. 194, 215. 
The administrative agency often needs to gather data 
to carry on its rule-making and adjudicative functions. 
To do that it frequently needs the power to compel pro- 
duction of papers, documents, business records, and other 
material. The Court has recognized the need, and has 
upheld the power of Congress to delegate the subpoena 
power.* Endicott Johnson Corp. v. Perkins, 317 U. S. 
501, involved a subpoena issued by the Secretary of Labor 
in proceedings under an Act which provided for minimum 
wages and maximum hours for persons employed by gov- 
ernment contractors. The Act authorized the Secretary 
of Labor to issue orders requiring attendance of witnesses 
and production of evidence. Disobedience of such an 
order was grounds for instituting proceedings in the Dis- | 
trict Court requiring production of the evidence; failure 
to obey the court order was to be punishable as — pis | 
The Secretary, suspecting violations by a contractor, sub- 
poenaed certain payroll records. The issue of violation 
turned on the question of the application of the Act e $ 
certain plants of the contractor. The District — ae 
that it should decide whether the Act and contra ee 
volved covered those plants, before permitting t the Seere- 
tary to subpoena the plant records. If it found t 1e Ac 5 
inapplicable, it ruled there would be — ba: w sub 
poenaing the records. —— 
This was held to be error, since the asic tz 
‘Initial determinations as to viol: ations of 
assigned to the — not to the 
out that task, s Court, 
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poena was not plainly incompetent or irrelevant to any 

lawful purpose of the Secretary in the discharge of her 

duties under the Act, and it was the duty of the District 

Court to order its production for the Secretary’s con- : 
sideration.” Id., 509. 

And see Oklahoma Press Co. v. Walling, 327 U.S. 186; ! 
United States v. Morton Salt Co., 338 U. S. 632. — 
Some of the most difficult problems im the field of S 
administrative procedure have centered around the right a ga TE 
to a hearing and the extent of hearing to which the Ee Se 

agerieved parties are entitled. These problems are com- AAA 
plicated by the fact that administrative agencies, as noted — 
earlier, perform a great variety of functions. Thus, a ie 
procedure which would be quite satisfactory in connec- — 
tion with the promulgation of general prospective regula- _ —— 
tions may be grossly unfair if adopted in connection with = = © 
proceedings aimed at revocation of an individual's icense Ges ee 
to carry on some business. 
This distinction is recognized in § 2 (c) of the Admin- 

istrative Procedure Act, which makes special provision for | 

“rule making,” or the process for formulating, amending, | 
or repealing statements “of general or particular — = — 


bility and futu effect designed to implement, interpret 
— ebe ew ar policy or to deseribe the Aniz: 
procedure, or practice requirements of an — 
Section 4 of the Act sets out the pr lure ) 
* lowed in rule making. General notice is to bi 
in the Federal Register, a publica — est hee 
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to be made after opportunity for an agency hearing, in 
which case a more elaborate procedure is detailed, analo- 
gous to that provided in the performing of “adjudicative” 
functions. 

Sections 5, 7, and S detail the procedure to be followed 


in cases of adjudication required by statute to be deter- PA a 
mined on the record after opportunity for an agency hear- — 
ing. Certain information is to be furnished to persons iS eee 
entitled to notice of the hearing, including the nature of ee ee 
the hearing and the matters of fact and law asserted. —— — ee 


$5 (a). The presiding officers are given various powers ——— 
for the conduct of hearings ($7 (b)), such as authority r 
to rule upon offers of evidence, to issue subpoenas as 
authorized by law, and to hold conferences to settle issues 
by consent. “Every party shall have the right to 
present his case or defense by oral or documentary evi- = ni 
dence, to submit rebuttal evidence, and to conduct such  ž  ž = 
cross-examination as may be required for a full and true —— 
disclosure of the facts.” $7(c). Sections 5(c) and 8 25 gee ae 
contain provisions designed to insure fairness in the = 8 = ă 
decisional process. eee 
Where the Administrative Procedure Act and other __ 
statutory provisions contain detailed provisions as to the 2 
need for a hearing and —— — 























those requirements are—e€ 
whether they have been penei with id 
A more difficult — 
case, the statutes are silent either as to G 
hearing or as to the type of hearing re yui 
indicated. Tr endl eaae AE usi 


a iremen: 





30 TAGORE LECTURE V 


real estate owner challenged the order on the ground that 
it had been given no opportunity to be heard and was 
therefore being deprived of property without the Due 
Process required by the Fourteenth Amendment. In re- 
jecting this contention, the Court explained: 

“Where a rule of conduct applies to more than a few 
people it is impracticable that every one should have a 
direct voice in its adoption. The Constitution does not 
require all publie acts to be done in town meeting or an 
assembly of the whole. General statutes within the state 
power are passed that affect the person or property of 
individuals, sometimes to the point of ruin, without giv- 
ing them a chance to be heard. Their rights are protected 
in the only way that they can be in a complex society, by 
their power, immediate or remote, over those who make 
the rule.” Zd., 445. 

The Court rejected the view that notice and hearimg— 
which are often identified as the essence of procedural due 
process—were indispensable to every agency proceeding, 
even though of general and prospective application, as = Se 
constitutional minimum. l sea 

Moreover, even where an opportunity to be heard — ee ` 
essential to due process, it is not always necessary hak 
such opportunity precede administrative action, at least es 
where an emergency situation requires prompt action 
the agency and an opportunity to be heard on the pro- 
priety of the action is afforded at some subseque 
North American Co. v. Chicago, 211 U. S. 306, ic 
tive. There, the Court upheld, as against 
denial of due process, a — — provi 
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owner of the food was not completely without a remedy, 
since the party seizing the food must defend the propriety 
of his action in subsequent proceedings against him. 
Even where notice and hearing are not required as 2 
matter of constitutional right, the Court may find that 
such was the intent of Congress in enacting the legislation 
under which the agency acts. Knauff v. Shaughnessy, 339- 
U. S. 537, and United States v. Nugent, 346 U. S. I, illus- 
trate the extreme to which the Court has sometimes gone 
in the opposite direction. Im the Knauff case. the alien 
wife of an American citizen sought admission to the 
United States under legislation permitting entry of war 
brides. The Attorney General, deeming her admission 
prejudicial to the interests of the United States, ordered 
her excluded, without furnishing any opportunity for a 
hearing. Although there were convincing arguments 
against such an interpretation of the applicable statutory 
provisions, a divided Court nevertheless upheld the action, O 
relying on the broad powers of Congress to —— ion 
exclusion of aliens. SA 
Under the Selective Service Act, exemptions — been 
provided for persons conscientiously opposed to partici — a 
pation in war for religious reasons. The Act pı es pee 
that if the claim of the conscientious objector is denied bro 
the local board, he is entitled to a hearing by the ` Jep - eee 
ment of Justice, which recommends action- to o the a D >A k 
board passing on his case. The ar . ted 
—— of relying on pabbene a 


ever, was not —— see th a 
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adverse material in the report. A dissenting opimion 
pointed out the dangers in such proceedings: “The use 
of statements by informers who need not confront the 
person under imvestigation or accusation has such an 
infamous history that it should be rooted out from our 
procedure. A hearing at which these faceless people are 
allowed to present their whispered rumors and yet escape | 
the test and torture of cross-examination is not a hearing 
in the Anglo-American sense.” Td., 13. . 
Violation of procedural rules regulating the hearing 
may result in error so minor as not to amount to denial of 
a fair hearing in the constitutional sense. VWajfauer v. 
Commissioner, 273 U. S. 103. But where the error is 
so grave as to amount to a denial of procedural due 
process.* it can be corrected either by normal judicial 
review or by any other appropriate remedy, e. g., by 
habeas corpus.** Bridges v. Wiron, 326 U. S. 135. — 
Failure to observe the rules of procedure established O 
either by the Congress or by the agency itself . may bess 
ground for reversal. Those rules are designed “ as safe- | 
— against essentially unfair procedures” (see Bridges: = 
Wiron, 326 U. S. 135, 153); and their violation is re- O 
nine error if substantial interests are affected, even i 
though the error does not reach the dignity of a cons 
tutional question. Thus, in the Bridges — epar 
mental rules required statements of witn >S us 
deportation proceedings to be in — and nad 
oath. This rule was not com nd 
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not made under oath. That was held to be reversible 
error, the Court saying: 

“The importance of this particular rule may not be 
gainsaid. A written statement at the earlier interviews 
under oath and signed by O Neil would have afforded pro- 
tection against mistakes in hearing, mistakes in memory, 
mistakes in transcription. Statements made under those 
conditions would have an important safeguard—the fear 
of prosecution for perjury. Moreover, if O’ Neil had been 
asked to swear to and sign the statements and had refused 
to do so, the fact of his refusal would have weight in 
evaluating the truth of the statements.” Id., 153. 

Denial of the right to cross-examine on a vital issue. 
may result in the administrative hearing being unfair. 
A ease in point is Reilly v. Pinkus, 338 U. S. 269, where 
the postoffice closed the mails to an anti-fat remedy on 
the grounds of fraud. Experts for the government testi- 
fied on the basis of medical text books and publications- 
But those experts were not allowed to be cross-examined 
on statements in other medical texts. The Court in hold- ; 
ing this to be a violation of substantial rights said: “. . — 
one against whom serious charges of fraud are made must 
be given a reasonable opportunity to eross-examine wit- 2 
mnessses on the vital isue af bis purpose ts decian 










The decisional process may be important tóa faze. 
ing. To take an extreme case, if the administrator 1 
his decision without reference to the T 

reading it, he in effect abe — 
party aggrieved — of the k 
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order supported by such findings, has a quality resembling 
that of a judicial proceeding. Hence it is frequently 
deseribed as a proceeding of a quasi-judicial character. 
The requirement of a ‘full hearing” has obvious reference 
to the tradition of judicial proceedings in which evidence 
is received and weighed by the trier of the facts. The 
‘hearing’ is designed to afford the safeguard that the one 
who decides shall be bound in good conscience to consider 
the evidence, to be guided by that alone, and to reach his 
conclusion uninfluenced by extraneous considerations 
which in other fields might have play in determining 
purely executive action. The ‘hearing’ is the hearing of 
evidence and argument. If the one who determines the 
facts which underlie the order has not considered evi- 
dence or argument, it is manifest that the hearing has not 
been given. 
<“. _ . Fer the weight ascribed by the law to the find — 
ings—their conclusiveness when made within the sphere — 
of the authority conferred—rests upon the assumption — = 
that the officer who makes the findings has addressed O 
himself to the evidence and upon that evidence has con- O= 
scientiously reached the conclusions which he deems it 
to justify. That duty cannot be performed by one who | 
has not considered evidence or argument. It is not an ~ 
impersonal obligation. It is a duty akin to that oi te 
judge. The one who decides ——— _ Id., 480481. 









*The Taft-Hartley Act, 61 Stat. 136, 29 v a = 
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Where the government officer submits proposed find- 
ings of fact to the administrator, an opportunity must be 
accorded to the opposing party to examine them and ob- 
ject to them. Morgan w. United States, 304 U.S. 1. In 
that case, a full and fair hearing was held to include the 
right to notice of the precise charges leveled by the gov- 
ernment against the citizen and the real issues presented 
to the administrator for decision. The Court stated: 
“Congress, in requiring a ‘full hearing,” had regard to 
judicial standards.— not im any technical sense but with 
respect to those fundamental requirements of fairness 
which are of the essence of due process in a proceeding 
of a judicial nature. If in an equity cause, a special master > 
or the trial judge permitted the plaintiff's attorney to 
formulate the findings upon the evidence, conferred ex _ 
parte with the plaintiff’s attorney regarding them, and = 
then adopted his proposals without affording an oppor- 
tunity to his opponent to know their contents and present _ ae 
objections. there would be no hesitation in setting aside O 
the report or decree as having been made without a fair = = 
hearing. The requirements of fairness are not exhausted Ž aie 
in the taking or consideration of evidence but extend to] 
the concluding parts of the procedure as well as to the = 
beginning and intermediate steps.” Fd., 19-20. = a > 
While the procedure for a full and fair hearing is r ae- : 
ticulous, the sanctity of the administrative d cision and Ž 
the processes by which it was reached is r -espected. The 
administrator, like a judge, may not be h aras 
he recorded. itea sS ates V- Morgan 31 
3 in that event they us ua 
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a — 
qualification is an extreme situation. The fact that com- | — 
missioners have expressed their view on the subject matter hore. 
involved in eases before them has been held not to amount | — aos 
to a disqualification leading to denial of due process, if i N 
they sit.* Trade Commission v. Cement Institute, 333 —— ao z 




















U. S. 683, 702-703. The Court also held, in Labor Board 
v. Pittsburgh S. S. Co., 337 U. S. 656, that the fact that 
the hearing officer resolved all factual conflicts in favor 
of one litigant did not establish bias amounting to rever- i ae 
sible error. The Court said: —— 


“.. . Yet it is not mere arithmetical chance which RA 
controls our present inquiry, for the facts disputed ìn liti- Beers. 
gation are not random unknowns in isolated equations— 
they are facets of related human behavior, and the chisel- Bago 


ing of one facet helps to mark the borders of the next. 
Thus, in the determination of litigated facts, the testi- 
mony of one who has been found unreliable as to one issue glares SER 
may properly be aceorded little weight as to the next. 8 8 = 
Accordingly, total rejection of an opposed view cannot = it” 


of itself impugn the integrity or competence of a trier of ——— 
fact.” Id., 659. — ae 


*As stated in United States v. Morgan, 313 U. S. 409, mvolving 
an attack on the Secretary of Agriculture — in a — 


made: 


“That he not merely held, he treed, mae ew op 
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In the last few decades there has been much complaint 
of the bias of administrative agencies. The criticism has _ 
centered largely on the failure to separate the investiga- 
tive and prosecuting functions from the judicial function. 
Various groups or committees investigated the matter and 
made their reports and recommendations, all as sum- 
marized by the Court in Sung v. McGrath, 339 U. S. 33. 
The Presidents Committee on Administrative Manage- 
ment recommended a redistribution of functions within 
the regulatory agencies, saying: * ar 


*The Report of Attorney Generals Committee on Admmistrative 
Pro S. Dee. No. S, 77th Cong., 56 (1941), commented as 
follows 

“It is clear that when a controversy reaches the stage of hearing 
and formal adjudication the persons who did the actual work of 
investigating and building up the case should play no part in the O 
decision. This is because the mvestizators, if allowed to participate, —— 
would be likely to interpolate facts and information discovered Te ce 
them ex parte and not adduced at the hearing, where — oS 
is sworn and subject to cross-examination and rebuttal. Im adi ae — 
an investigator’ s function may in part be that of a detective, w. 10S aie — 







produce a state of mind incompatible with: the objective impa — — 
which must be brought to bear im the process of — ing. For — — 
same reason, the advocate—the agency's. attorney whos = ee i 
defnite position adverse to the — parti att — 
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ce 


the independent commission is obliged to carry 
on judicial functions under conditions which threaten the 
impartial performance of that judicial work. The dis- 
cretionary work of thé administrator is merged with that 
of the judge. Pressures and influences properly enough 
directed toward officers responsible for formulating and 
administering policy constitute an unwholesome atmos- 
phere in which to adjudicate private rights. But the 
mixed duties of the commissions render escape from these 
subversive influences impossible. 

“Furthermore, the same men are obliged to serve both 
as prosecutors and as judges. This not only undermines 
judicial fairness; it weakens public confidence in that 
fairness. Commission decisions affecting private rights 
and conduct he under the suspicion of being rationaliza- 
tions of the preliminary findings which the commission. 
in the role of prosecutor, presented to it self.” S. Doe. 
No. 8, 75th Cong., p. 68. 

The Administrative Procedure Act did not go so far as 
to ure a — separation of — and 


as —— Fosa can move fei one avi: 
sion to another. But no hearing officer can be under the 


control of an investigating or prosecuting officer. And eee 
no one who investigates or prosecutes acase may partici- —— — — 
pate or advise in the decisional process either in thatcase = 
or in a factually related case. The hearing officer is EES 
barred from consulting any party unless on notice and me a es — 


opportunity for all parties to participate. The hearing 





ease other than hearing and deciding will, the Committee believes, 

go far toward solving this problem at intel hens ek AE — 
provided the proper safeguards are established to assure the in lation. 

A similar result can be achieved at the level of final de 

review by the agency heads by — —— ——— te investi- — 
gators and advocates to be presented only in ‘open h hearing where 
tar oon be karen oe et De E — ly affected 
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cuting_funetions by providing for a General Counsel to exercise the — 
—— See § 3 (d). 
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officer who presided at the reception of evidence must — 
make the decision.* —— 

This reform has done much to elevate the standards of — 
the administrative agency in America, increase its pres- 
tige, and create public confidence in its impartiality and — 
fairness. oe 



























Summary. — 
The administrative agency has arrived as a new and — A 
honorable member of the governmental hierarchy. It has —— 
great work to do in the modern world. It is indeed indis- | PER 
pensable. Yet it has created new problems; and it has ns 
had its share of abuses and malpractices. Reforms of its 3 — 
practices have been numerous. Judicial surveillance over | 
it has been close.** Yet, in spite of all the reforms and all 


*The Taft-Hartley Act, 61 Stat. 136, 29 U. S. C. § HI, ako 
attempts to separate the judicial from the investigative and prose- 


There has been some tendency in Amerex o Nene NES 
to the administrative agency and to channel the disputes arising 
under a regulatory statute directly into the courts. The Fair Labor — 
Standards Act, 52 Stat. 1060, 29 U. S. C. § 201 is a recent example. — 
It provided, with some enumerated exemptions, for minimum wages, | 
maximum hours of work, and overtime pay; and it also regulated 
child labor. But this Act, unlike the ones —— most gencies, 


give broad diseretion for ve I 
oe X 
Act. Congress did otherwise. — 
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the surveillance. abuses will continue when there is absent 
a high standard of the-publie service. 

As the Senate Committee said respecting the Adminis- 
trative Procedure Act: “. . . for most practical purposes 
it is to the agencies that the Congress and the people 
must look for fair administration of the laws and compli- 
ance with this bill. Judicial review is of utmost im- 
portance, but it can be operative in relatively few cases 
because of the cost and general hazards of Litigation. It 
is indispensable since its mere existence generally pre- — 
cludes the arbitrary exercise of powers or assumption of 
powers not granted. Yet, in the vast majority of eases 
the agency concerned usually speaks the first and last — 
word. For that reason the agencies must make the first, 
primary, and most far-reaching effort to comply with the — 
terms and the spirit of this bill.” S. Rep. No. 752, 79th — 
Cong., Ist Sess. 31. ieee 


I think that in America great progress has been — 
in the evolution of the administrative agency as an t hon~. = = 


ored institution. 


here formulated with exceptions, ‘catalogued with pricey s 















The same tendency to rely more on courts and less on the ad — = 
istrative agency is illustrated to a degree by the Ta E g — as Aet 
(61 Stat. 136, 29 T Ss cC aoa hr e z = 

oe the Aduinetrativs Pronat Ack asd 
direct that courts must now assume more | 3] 





APPENDIX 


Administrative Procedure Act 


DEFINITIONS 


Sec. 2. As used in this Act— 
(a) AGENcy—“Agency”™” means each authority (whether 
or not within or subject to review by another agency) of 
the Government of the United States other than Con- 
gress, the courts, or the governments of the possessions, ` 
Territories, or the District of Columbia. Nothing in this 
Act shall be construed to repeal delegations of authority 
as provided by law. Except as to the requirements of 
section 3, there shall be excluded from the operation of . 
this Act (1) agencies composed of representatives of the 
parties or of representatives of organizations of the parties 
to the disputes determined by them, (2) courts martial 
and military commissions, (3) military or naval authority 
exercised in the field in time of war or in oceupied terri- 
tory, or (4) functions which by law expire on the termina- —— 
tion of present hostilities, within any fixed period there- O 
after. or before July 1, 1947, and the functions conferred — 
by the following statutes: Selective Training and Sery aes 
Act of 1940; Contract Settlement Act of — — — 
Property Act of 1944. : : 
(b) PERSON AND PARTY- z5 













private — — of any character other t = tha — n agencies. — 
led as of righ: 
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plement, interpret. or prescribe law or policy or to describe 
the organization, procedure, or practice requirements of 
any agency and includes the approval or prescription for 
the future of rates, wages, corporate or financial structures -~ 
or reorganizations thereof, prices, facilities, applances, 
services or allowances therefor or of valuations. costs, or 
accounting, or practices bearing upon any of the foregoing. 
“Rule making” means agency process for the formulation, 
amendment, or repeal of a rule. 

(d) ORDER AND — “Order” means the 
whole or any part of the final disposition (whether affirm- 
ative, negative, injunctive, or declaratory in form) of any ~ 
agency in any matter other than rule making but includ- | 
ing licensing. “Adjudication” means agency process for- z 
the formulation of an order. 

(e) LICENSE AND Licenstxnec.—‘‘License” includes the 
whole or part of any agency permit, certificate, approval, 
registration, charter, membership, statutory exemption or = 
other form of permission. eae — — — 


m 





(f y SANCTION AND Reurer.—‘“‘Sanction” — — — 
whole or part of any agency a) prohibition, require- ss 
ment, limitation, or other condition affecting the freedom > IE 
of any person; (2) withholding of relief; — im position __ 
of any form of penalty or fine; a) destructic » tal — 3 
seizure, or withholding of property; 6) . —— ssment of = 
damages, papas gy e= — —— rompensation, costs,  __ 
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(g) AGENcY PROCEEDING AND ACTION. —““Agency pro- 
ceeding” means any agency process as defined in subsec- 
tions (c), (d), and (e) of this section. “Agency action” 
includes the whole or part of every agency rule, order, 
license, sanction, relief, or the equivalent or denial thereof, 
or failure to act. 


PUBLIC [INFORMATION 


Sec. 3. Except to the extent that there is involved (1) 
any function of the United States requiring secrecy in the 
publie interest or (2) any matter relating solely to the 
internal management of an agency— 

(a) Rcwes.—Every agency shall separately state and 
currently publish in the Federal Register (1) descriptions 
of its central and field organization including delegations 
by the agency of final authority and the established places 
at which, and methods whereby, the public may secure 
information or make submittals or requests; (2) state- 
ments of the general course and method by which its 
functions are channeled and determined, including we = 
nature and requirements of all formal or informal pro- 
cedures available as well as forms and instructions as to — 
the scope and contents of all papers, reports, or examina- $ 
tions; and (3) substantive rules adopted as a l 
by law and statements of — SS ame E 
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published rule be made available to persons properly and 
directly concerned except information held confidential 
for good cause found. 


RULE MAKING 


Sec. 4. Except to the extent that there is involved 
(1) any military, naval, or foreign affairs function of the 
United States of (2) any matter relating to agency Man- 
agement or personnel or to public property, loans, grants, 
benefits, or contracts— 

(a) Norice.— General notice of proposed rule — 
shall be published in the Federal Register (unless all per- 
sons subject thereto are named and either personally 

rved or otherwise have actual notice thereof m accord- 
ance with law) and shall include (1) a statement of the 
time, place, and nature of public rule making proceedings; 
(2) reference to the authority under which the rule is pro- 
posed: and (3) either the terms or substance of the pro- : — 
posed rule or a description of the subjects and issues = — 
involved. Except where notice or hearing is required by | — 
statute, this subsection shall not apply to interpretative = : 
rules, general statements of policy, rules of agency ol ee 
ization, procedure, or practice, or in any situation ix which 
the agency for good cause finds (and — the 
finding and a brief statement of the reasons therefor in the 
rules issued) that notice and public xrocedure ther 
are — unnecessary; or 
interest. 
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after opportunity for an agency hearing, the requirements 
of sections 7 and S shall apply in place of the provisions 
of this subsection. 
(e) Errecrive Datres—The required publication or 

service of any substantive rule (other than one granting — 
or recognizing exemption or relieving restriction or inter- 
pretative rules and statements of policy) shall be made 
not less than thirty days prior to the effective date thereof 
except as otherwise provided by the agency upon. good 
cause found and published with the rule. 

(d) Perrrions.—Every agency shall accord any — 
ested person the right to petition for the issuance, amend- 
ment, or repeal of a rule. 


ADJUDICATION | * 


See. 5. In every case of adjudication required by statute 
to be determined on the record after opportunity for an 
agency hearing, except to the extent that there is involved | 
(1) any matter subject to a subsequent trial of the law 
and the facts de novo in any court; (2) the selection tees: 
tenure of an officer or employee of the United States other _ ge - 
than examiners appointed pursuant to section 11; <3) pro- Nie 
‘ceedings in which decisions rest solely on inspections, _ ee 
tests, or elections; (4) the conduct of military, naval, or È — 













foreign affairs functions; (5) cases in which an agence — 
acting as an agent for a court; and — = ifie — 
of employee representatives— ©) — — oe 


(a) Norıce.— Persons entitled to notice o o: 
hearing shall be timely informed of (1 32 : e 
and nature thereof; @ the legal author : 
matters of fact and law asserted. 
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convenience and necessity of the parties or their 
representatives. 

(b) Procepure.— The agency shall afford all interested 
parties opportunity for (1) the submission and considera- 
tion of facts, arguments, offers of settlement, or proposals 
of adjustment where time, the nature of the proceeding, 
and the publie interest permit, and (2) to the extent that 
the parties are unable so to determine any controversy by 
consent, hearing, and decision upon notice and in con- 
formity with sections 7 and 8. 

(c) SEPARATION OF FuNncrions.——The same officers who 
preside at the reception of evidence pursuant to section 
7 shall make the recommended decision or initial decision 
required by section S except where such officers become 
unavailable to the agency. Save to the extent required 
for the disposition of ex parte matters as authorized by | 
law, no such officer shall consult any person or party on > 
any fact in issue unless upon notice and opportunity for 
all parties to participate; nor shall such officer be re- 
sponsible to or subject to the supervision or direction of _ oe 
any officer. employee, or agent engaged in the performance _ | 
of investigative or prosecuting functions for any agency. 
No officer, employee, or agent engaged in the performance — A 
of investigative or prosecuting functions for any age : 
in any case shall. in that or a factually related case, p: 
pate or advise in the decision, recommended ch e 
agency review pursuant to section S$ except as | 
counsel in public proceedings. This subse — 
apply in determining applications — initial lice 
proceedings involving the —— > op o 
facilities, or practices of — 
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ANCILLARY MATTERS 


See. 6. Except as otherwise provided in this Aet— 

(a) APPEARANCE.—Any person compelled to appear in 
person before any agency or representative thereof shall 
be accorded the right to be accompanied, represented, and 
advised by counsel or, if permitted by the agency, by other 
qualified representative. Every party shall be accorded 
the right to appear in person or by or with counsel or 
other duly qualified representative in any agency pro- 
ceeding. So far as the orderly conduct of public business 
permits, any interested person may appear before any 
agency or its responsible officers or employees for the 
presentation, adjustment, or determination of any issue, 
request, or controversy in any proceeding (interlocutory, 
summary, or otherwise) or in connection with any agency 
function. Every agency shall proceed with reasonable 
dispatch to conclude any matter presented to it except 
that due regard shall be had for the convenience and 
necessity of the parties or their representatives. Nothing 
herein shall be construed either to grant or to deny to any 
person who is not a lawyer the right to appear for or — 
represent others before any agency. or in any SENSE 
proceeding. —— 

(b) INVESTIGATIONS—No process, requirement of — 
report, inspection, or other investigative aet or d tem: nand 
shall be issued, made, or enforeed in ay ma mer or for > 
any purpose except as — — law. Eve 
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showing of general relevance and reasonable scope of the 
evidence sought. Upon contest the court shall sustain 
any such subpena or similar process or demand to the 
extent that it is found to be in accordance with law and, 
in any proceeding for enforcement, shall issue an order 
requiring the appearance of the witness or the production 
of the evidence or data within a reasonable time under 
penalty of punishment for contempt in case of contuma- 
cious failure to comply. 

(d) Denrats.— Prompt notice shall be given of — 
denial in whole or in part of any written application, 
petition, or other request of any interested person made 
in connection with any agency proceeding. Except in 
affirming a prior denial or where the denial is self- 
explanatory, such notice shall be accompanied by — Pe 
statement of procedural or other grounds. 


HEARINGS 


— 


Sec. 7. In hearings which section 4 or 5 requires to be S 
conducted pursuant to this section— Sid 3 — = 
(a) Presmrxc Orricers—rThere shall — at — 
taking of evidence (1) the agency, (2) one or more mem- — 
bers of the body which — the agency, « or — one = 









duct of specified classes of os in > 
by or before boards or other officers —— 
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agency and within its powers, to (1) administer oaths 
and affirmations, (2) issue subpenas authorized by law, 
(3) rule upon offers of proof and receive relevant evi- 
dence, (4) take or cause depositions to be taken whenever 
the ends of justice would be served thereby, (5) regulate 
the course of the hearing, (6) hold conferences for the 
settlement or simplication of the issues by consent of the 
parties, (7) dispose of procedural requests or similar mat- 
ters, (S) make decisions or recommend decisions in con- 
formity with section S, and (9) take any other action 
authorized by agency rule consistent with this Act. 

(e) Evipence—Except as statutes otherwise provide, 
the proponent of a rule or order shall have the burden of 
proof. Any oral or documentary evidence may be re- 
ceived, but every agency shall as a matter of policy pro- 
vide for the exclusion of irrelevant, immaterial, or unduly 
repetitious evidence and no sanction shall be imposed or 
rule or order be issued except upon consideration of the 
whole record or such portions thereof as may be cited by 
any party and as supported by and in accordance with the 


reliable, probative, and substantial evidence. Every z 


party shall have the right to present his case or defense a 
by oral or documentary evidence, to submit rebuttal evi- | 


dence, and to conduct such cross-examination as — 


required for a full and true disclosure of the facts. In — 


rule making or determining claims for money or benefits _ 


or applications for initial licenses any agency may, w 
the interest of any party will not be preju the 


evidence in written form. 
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DECISIONS 


Sec. 8. In cases in which a hearing is required to be 
conducted in conformity with section 7— 

(a) ACTION By SusBorDINATES.—Im eases in which the 
agency has not presided at the reception of the evidence, 
the officer who presided (or, in cases not subject to sub- 
section (c) of section 5, any other officer or officers quali- 
fied to preside at hearings pursuant to section 7) shall 
initially decide the case or the agency shall require Gn 
specific cases or by general rule) the entire record to be 
certified to it for initial decision. Whenever such officers 
make the initial decision and in the absence of either an 
appeal to the agency or review upon motion of the agency 
within time provided by rule, such decision shall without 
further proceedings then become the decision of the | 
agency. On appeal from or review of the initial decisions i 
of such officers the agency shall, except as it may limit — ia 
the issues upon notice or by rule, have all the powers . 
which it would have in making the initial decision. — 
Whenever the agency makes the imitial decision without — a 2 
having presided at the reception of the evidence, such — — 
officers shall first recommend a decision except that BSS Eee. 
rule making or determining applications for i n ae ial Hi- 
censes (1) in lieu thereof the agency may issue at atin 
decision or any of its responsible officers may r! 
a decision or (2) any such proestio a] be om 
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and (3) supporting reasons for such exceptions or pro- 
posed findings or conclusions. The record shall show the 
ruling upon each such finding, conelusion, Or exception 
presented. Al decisions (including initial, recommended, 
or tentative decisions) shall become a part of the reeord 
and include a statement of (1) findings and conclusions, 
as well as the reasons or basis therefor, upon all the mate- 
rial issues of fact, law, or diseretion presented on the 
record: and (2) the appropriate rule, order, sanction, 


relief, or denial thereof. 


SaNCTIONS AND POWERS 


— 


Sec. 9. In the exercise of any power or authority— 

(a) In GpxwEerat—No sanction shall be imposed or 
substantive rule or order be issued except within juris- 
diction delegated to the agency and as authorized by law. 

(b) Licenses.—In any case in which application is 
made for a license required by law the agency, with due 
regard to the rights or privileges of all the interested 
parties or adversely affected persons and with reasonable _ — 
dispatch, shall set and complete any proceedings required ~ 
to be conducted pursuant to sections 7 and 8 of this Act cs 
or other proceedings required by law and shall make its _ aa 


— 


Except in cases of willfulmess or those in which - oP 


— 


decision. 
public health, interest, or safety requires oth: s 
withdrawal, suspension, revocation, or annulment of any 
license shall be lawful unless, prior to the institu tion o 
agency proceedings therefor, facts or conduct wl ic 
warrant such action shall have been — hi 
tion of the licensee by the agency in v iting 
licensee shall have been acco: = — rtun ity -i 
strate or —— th awful requi 
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JUDICIAL REVIEW ae 


Sec. 10. Except so far as a) statutes preclude judicial 
review or (2) agency action is by law committed to agency 
discretion— | 

(a) Rieutr or Review —Any person suffering legal 
wrong because of any agency action, or adversely affected 
or aggrieved by such action within the meaning of any 
relevant statute, shall be entitled to judicial review 
thereof. 

(b) Form anD VeNwve or Actrion.—tThe form of pro- 
ceeding for judicial review shall be any special statutory 
review proceeding relevant to the subject matter in any 
court specified by statute or, in the absence or inade- 
quacy thereof, “any applicable form of legal action (in- 
cluding actions for declaratory judgments or writs of 
prohibitory or mandatory injunction or habeas corpus) 
in any court of competent jurisdiction. Agency action 
shall be subject to judicial review in civil or criminal 
proceedings for judicial enforcement except to the extent 
that prior, adequate, and exclusive — —— for such 
review is provided by law. — 

- (ce) RevrewasLte Acrs.—Every agency action made Fa 
reviewable by statute and every final agency action for 
which there is no other adequ ate remedy im any court pure =. 
shall be subject to judicial review. Any preliminary, pro- | 

cedural. or intermediate agency action or 
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quires, to postpone the effective date of any action taken 
by it. Upon such conditions as may be required and to 
the extent necessary to prevent irreparable injury, every 
reviewing court (including every court to which a case 
may be taken on appeal from or upon application for cer- 
tiorari or other writ to a reviewing court) is authorized to 
issue all necessary and appropriate process to postpone 
the effective date of any agency action or to preserve 
status or rights pending conclusion of the review = 
ceedings. 

(e) Score or Review.—So far as necessary to decision 
and where presented the reviewing court shall decide all _ 
relevant questions of law, interpret constitutional and ~~ 
statutory provisions, and determine the meaning or ap- á 
plicability of the terms of any agency action. It shal 
(A) compel agency action unlawfully withheld or unrea- 
sonably delayed; and (B) hold unlawful and set aside 
agency action, findings, and conclusions found to be 
(1) arbitrary, capricious, an abuse of discretion, or other- O 
wise not in accordance with law; (2) contrary to consti- — 
tutional right, power, privilege, or immunity; (3) in ex- — 
cess of statutory jurisdiction, authority, or limitations, or 
short of statutory right; (4) without observance of pro- 
cedure required by law; (5) unsupported by substantial 
evidence in any ease subject to the requirements of sec- - 
tions 7 and $ or otherwise reviewed on the — —— 
agency hearing provided by statute; or (6) unw: Ta — 
by the facts to the extent that he — — ł = . to 
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competent examiners as may be necessary for proceedings 
pursuant to sections 7 and S, who shall be assigned to 
cases in rotation so far as —— and shall perform 
no duties inconsistent with their duties and responsibil- — 
ties as examiners. Examiners shall be removable by the 
agency in which they are employed only for good cause 
established and determined by the Civil Service Commis- 
sion (hereinafter called the Commission) after oppor- 
tunity for hearing and upon the record thereof. Exam- 
iners shall receive compensation prescribed by the Com- 
mission independently of agency recommendations or 
ratings and in accordance with the Classification Act of 
1923. as amended, except that the provisions of para- 
graphs (2) and (3) of subsection (b) of section 7 of said 
Act, as amended, and the provisions of section 9 of said 
Act, as amended, shall not be applicable. Agencies occa- 
sionally or temporarily imsufficiently staffed may utilize F< 
examiners selected by the Commission from and with — 
the consent of other agencies. For the purposes of this — 
section, the Commission is authorized to make investiga- 
tions, require reports by agencies, issue reports, including — 
an annual report to the Congress, promulgate rules, ap- = 
point such advisory committees as may be deemed nec- a 
essary. recommend legislation, subpena witnesses or — 
ords, and pay witness fees as —— foe the Ur 
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the requirements of this Act through the issuance of rules O 
or otherwise. No subsequent legislation shall be held to 
supersede or modify the provisions of this Act except to o 
the extent that such legislation shall do so expressly. This Sai 
Act shall take effect three months after its approval ex- 

cept that sections 7 and $S shall take effect six months | 
after such approval, the requirement of the selection of 
examiners pursuant to section 11 shall not become effec- 

tive until one year after such approval, and no procedural — : 
requirement shall be mandatory as to any agency pro- | — * 
ceeding initiated prior to the effective date of such — 
requirement. — — 
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THe COMMERCE CLAUSE: Irs REACH AND Its LIMITATIONS 


~ 








Introduction. 


The Constitution of the United States is not a — 
document. Words are sparingly used; and often a single 
phrase contains a vast arsenal of power. That is true of — 
the words: “The Congress shall have Power . . . To: reg & E 
ulate Commerce with foreign Nations, and among the SE 
several States, and with the Indian Tribes.” This is the 
Commerce Cłause contained in Article I, Section 8 of 1 1E 
United States Constitution. It is the fount an 
vast power. It has exerted as great an- — 
American economy as any power, fro 
Power. 
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license under an Act of Congress regulating coastwise 
shipping, a license which New York tried to nullify by 
giving a monopoly to the appellee. If Congress had the 
power to regulate shipping in navigable waters, its law 
would supersede New York’s by reason of the Supremacy 
Clause of the Constitution, contained in Article VI, whieh 
provides, “This Constitution, and the Laws of the United 
States which shall be made in Pursuance thereof; and all 
Treaties made, or which shall be made, under the Author- 
ity of the United States, shall be the supreme Law of the 
Land: and the Judges in every State shall be bound 
thereby, any Thing in the Constitution or Laws of any 
State to the Contrary notwithstanding.” 

Chief Justice John Marshall, writing for the Court, held 
that by reason of the Commerce Clause Congress had the 


power to regulate shipping in the navigable waters of the 


nation, that it had done so, and that by reason of the 


Supremacy Clause New York’s conflicting regulation 


must fall. 


Marshall gave the following definition: “Commerce, | 


undoubtedly, is traffic, but it is something more: it is 
intercourse. It deseribes the commercial intercourse be- 
tween nations, and parts of nations, im all its branches, _ 
and is regulated by prescribing rules for — on a. 
intercourse.” 9 Wheat. 1S9—190. 3 

A debate has been im progress over what the 3 
“Commerce . .. among the several i 
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ysis, Congress could enter fields seldom dreamed of up to 
this time. Under his view, Congress would have the 
power to pass a uniform Negotiable Instruments Act 
applicable to all commercial transactions in the nation, 
whether or not interstate, a Uniform Sales Act covering 
all sales, both local and interstate, and a Uniform Cor- 
poration Law requiring the incorporation even of the 
corner grocery store that neither buys nor sells in inter- 
state commerce. 

I do not stop to comment on the Crosskey theory nor 
to evaluate it. For this Lecture, it is sufficient to note 
that from the beginning a more restricted construction 
was given to the Commerce Clause. 

In Gibbons v. Ogden, Marshall wrote that “among” 
means “intermingled with.” 9 Wheat. 194. “A thing 
which is among others, is intermingled with them.” Jd. 
What of commerce wholly within a State? 

“It is not intended to say that these words comprehend 
that commerce, which is completely internal, which is 
carried on between man and man in a State. or between ~ 
different parts of the same State, and which does not 
extend to or affect other States.” Jd. And so Marshall — 
concluded that the word “among” is restricted “to that — 
commerce which concerns more States — one Td. — T 
Marshall added: = SE ei 

“The genius and character of the whole x — nt 
seem to be, that its action is to be applied to all the 
ternal concerns of the nation, and te to those i — 
cerns which affect the States gen | 
which are completely within a pa 
do not affect other —_— and x x rit! 
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is one of limited authority only. Some powers are denied 
the States: e. g., the right to make treaties or coin money; 
the authority to pass bills of attainder, ex post facto laws, 
laws impairing the obligation of contract; the power to 
grant titles of nobility; the right to lay imposts or duties 
on imports or exports—all as provided in Article I, Sec- 
tion 10. All residual authority, č. e., all authority not 
delegated to the federal government, is retained by the 
constituent States. 

The Tenth Amendmentygwhich contains those reserved 
powers, is in general language: ““The powers not delegated 
to the United States by the Constitution, nor prohibited 
by it to the States, are reserved to the States respectively, 
or to the people.” It is around the Tenth Amendment 
that the historic legal battles involving states’ rights have 


been fought both in the Congress and im the courts.efthe——, 


Z In general, the powers reserved to the States and the 


people under the United States Constitution are of the 
kinds which are granted to the States of India by the 


State List (Article 246, Seventh Schedule, List II) and 


those which are granted to the federal government and — 
the state governments concurrently by the Concurrent — 
List (Article 246, Seventh Schedule, List III). The com- 


parison is not entirely accurate, because under the Indian _ 


Constitution some — granted the federal 


are essentially local matters —— to is 3 evi — 
the Constitution of the United States. Over s c = — t the 
Congress may, as we shall see, — son current | uris 
diction (such as insurance, stock exchanges, and futw 
markets). Over others, the Tenth 4 


wer) hime 
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has a Supremacy Clause in her Constitution, as we have 
already noted. Articles 251, 254. These provisions, like 
the Tenth Amendment and the Supremacy Clause m 
America, give rise to a host of problems in federalism. 

As respects the problem presently being considered— 
commerce with foreign nations and among the States— 
the Indian Constitution allocates the power to the federal 
government by several entries on the Union List. These 
include the entries on railways, shipping and navigation, 
air navigation, broadcasting, import and export, and 
“inter-state trade and commerce,” to mention only a few. 

To return to the Constitution of the United States, the 
line which Marshall drew between the powers of the fed- 
eral government and those of the local governments has 
mainly survived to this day. The federal government 
has power over “all the external concerns of the nation, 
and to those internal concerns which affect the States 
generally.” The States have jurisdiction over affairs — 
“which are completely within a particular State, which 
do not affect other States, and with which it is not neces- 
sary to interfere, for the purpose of — — some — = 
the general powers of the government.” — — ar oe 

The reserved powers of the States are comm 7 i ae ase 
ferred to as the police power. It is the police power 
that often clamors for recognition against assertion byo 
Congress of its commerce powèr. Ste ee 

The clashes between the reserved powers of the Sta es 














and the Commerce Power of C 
Most notable in American — 
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cases involved locomotive firemen, while a third con- 

cerned an employee who was injured while replacing a 

drawbar on a railroad car. AlN of the employees were 

engaged in services for carriers who were im interstate 
commerce. In sustaining the validity of the Act, the 

Court stated: 

“Among the instruments and agents to which the power 
extends are the railroads over which transportation from 
one State to another is conducted. the engines and cars 
by which such transportation is effected, and all who are 
in any wise engaged in such transportation, whether as 
common carriers or as their employes.” Id., 47. — 

This principle has since been appled im eases arising 
under the Employers’ Liability Act: One such case is | 
New York Central R. Co. v. Porter, 249 U. S. 168. There, _ 
a section-hand was struck and killed by a passenger train 
while shoveling snow between the tracks and a platform. 

The tracks were used for interstate commerce. The 

Court held it was clear that the employee had been “em- = 

ployed in interstate commerce” at the time of his death. — 

See also, Southern Pacific Co. v. Industrial Acckiont Com- = 
mission, 251 U.S. 259. — — 
In Southern Ry. Co. v. United States, 222 U. s. 20, his 25 z 

Court upheld the validity of the Safety Appliance Act, — 


A 


which imposed a duty of equipping all trains monet onary ze - 















and the employees engaged i in its serene NE A oe: 
Other kinds of industrial — p esented n 20: 
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Congress enacted the Sherman Act to protect interstate 
commerce from monopoly and restraints of trade. There- 
after, a New Jersey sugar corporation acquired the stock 
of four Pennsylvania sugar corporations. The resulting 
combine had a virtual monopoly of the sugar refinery 
business in the United States. The Supreme Court, in 
1895, held, in an eight to one decision, that this combine 
was not an outlawed monopoly under the Act, since the 
acquisition of the shares of stock of the four Pennsylvania | 
corporations “bore no direct relation to commerce between 
i I l = Fd parl. Manu- 


the States or with foreign nations. 


facture of sugar, said the Court,was. distinet from trade _ 


or commerce in sugar. 
The force of the Tenth Amendment and the power 


of those who spoke for states’ rights hedled the Court toa 
narrow and niggardly construction of the Sherman | 
The decision in the Knight case, though technically one of 

the construction of an Act of Congress, had ominous con- 
stitutional overtones. “Commerce succeeds to manufac- 
ture, and is not a part of it,” said the Court. Fd.. p. 12. 

And thus a vast domain was set aside for exclusive control 

by the States. It included manufacturing, mining, — 

all the other basic units of production. No matter — 

how intimate their contact with commerce, no matter — 
how profound their effect on it, they were for the S ates = 
not the Congress, to regulate. Monopoly wagi asic: 
a problem for the States to —— mono f pols 
within the reach of the regulatz Ver OF — 
when the instrumentalities of commerce s x 
and shares of stock or their ——— er 
mentalities of that character. Bre nz — 
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held a Federal Child Labor Act unconstitutional as beyond 
the reach of the Commerce Clause. At that time, child 
labor was rampant in some of the States and its evils were 
mounting. The problem involved matters of health, edu- 
cation, and juvenile delinquency. It was plain that child 
labor was a national evil: yet the influences of local milis 
and factories on local legislatures was so great that many 
States were failing to remedy the evil. 

Few have ever contended that Congress had or has 
power to abolish child Iabor. For the qualifications of 
workers in local industries, the health and sanitation of 
factories, and the conditions under which people labor 
there are historie aspects of the police power, reserved to 
the several States. Those matters were, and are, as 
firmly entrenched in the sovereignty of the States as land 
reform is vested in the States under the Indian Consti- 
tution (Article 246, Seventh Schedule, List II, Eentry 18). 

It had been assumed, however, that while Congress 
had no power to abolish child labor, it could close the 
channels of interstate commerce to goods made by child IN 
labor. The Supreme Court had upheld an Act of Con- 
gress, which made it a crime to transport a woman in 
interstate commerce for immoral purposes. Hoke — 
United States, 227 U. S. 308. Control over the s pment — 


x 









M aryland R- Co., 242 U. S. 311) and impure Pi | = q — —— — 
lite Egg Co. v. United States, 220 U. S. 45) | —* also been 

previously upheld. Why not pr s of child ` bo: 
The activity being curbed was no Tess a ended 
one ease than in the other. But 1 e Court. 
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lation.” Jd. If reforms were to be made in the factories 
of the nation, they must come from the States, not from 
the Congress. To hold otherwise, said the Court, would 
put an end to the federal system: “. . . all freedom of 
commerce will be at an end, and the power of the States 
over local matters may be elimimated, and . . . our 
system of government be practically destroyed.” Jd., 276. 

Congress, thereupon, passed a law which placed an 
excise tax on all persons employing child labor for more 
than specified hours and days a week. The Court held 
that law unconstitutional, ruling that Congress could not 
do in the name of a tax what it could not do through > 
means of a prohibition. Child Labor Tax Case, 259 U.S. 

20. 

It was apparent from the beginning that Hammer w. —— 
Dagenhart was aberrational. The power of Congress to 
prohibit shipments was one form of regulation that had — 
been tried and upheld im earher cases, as I have pointed 
out; and that type of regulation continued. Se 
after Hammer v. Dagenhart, the power of Congress over 
the transportation of stolen motor vehicles was sustained 
(Brooks v. United States, 267 U. S. 432). Then came — 
the prohibition of the shipment m interstate commerce _ = 
of kidnapped persons (Gooch v. United States, 297 CaS > 5S 

124) and convict-made goods (Kentucky Whip & Co lar => 
Co. v. Illinois Central R. Co., 299 U. S. 334), bothof 
which regulations were sustained. The arr 
milk from commerce was also upheld in — = _ d S tates 
Carolene Products Co., 304 U. s — z eee 3 FSS 








=< 
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Hammer v. Dagenhart was so transparent from the 
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either because its motive or its consequence is to restrict 
the use of articles of commerce within the states of desti- 
nation >in eddy p. 147. 

Carolene Products marked the demise of Hammer v. 
Dagenhart, though the event was not officially noted until xe 
several years later. ERRERA 

The erosion of the actual decision in Hammer v. Dagen- — 
hert is an interesting story. It is often the practice in 
Anglo-American jurisprudence to distinguish and qualify 


precedents, not to overrule them. They slowly become : 7 SS aS 
mere ghosts of their former selves, barely clinging to DAAN 


existence. Behind that process is a theory that the out- 
ward appearance of stability in the law is the important T = 5 S, 
thing. Judge Jerome Frank has explained the phenomena >) a 
in Law and the Modern Mind. He shows how it is, in — 















law and in other fields, men continue to chant about 7 | 

the immutability of a rule in order to conceal its trans- —— oe 
formation and to create the appearance of the stability = 8 
and universality of a doctrine. Every people needs the =- a — 
feeling of security, of being anchored solidly to the — A — — oe 
And judges cater to that need. ee ee 


But the error in the notorious child labor decision of — is : 





ginning that even its staunch supporters had little hope _ — ee Poe 
for its vitality. It did, however, linger in the books, ii n 
ating doubts about the constitutionality — 

which Franklin D. Roosevelt and his social engineers v 
designing for America in the troubled days follo 
depression of the early 1930's. Te. was a erelict 
stream of the law. — ate ee eee 
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regulatory schemes that were emerging under the admin- 
istration of Franklin D. Roosevelt. 

United States v. Darby, 312 U. S. 100. involved the 
constitutionality of the Fair Labor Standards Act of 1938. 
That Act set up a comprehensive legislative scheme for 
preventing the shipment in interstate commerce of goods 
and commodities produced in the United States under 
labor conditions which failed to conform to standards 
prescribed by Congress. The Act applied to industries 
engaged in commerce and also to industries engaged in 
the production of goods for commeree. The Act pre- 
scribed minimum wages for employees engaged in those 
activities and maximum hours of work. For example, the 
initial minimum wage was 25 cents an hour and the maxi- 
mum hours of employment were 44 a week. (By 1954 
the minimum hourly wage had been increased to 75 cents 
and the maximum work week reduced to 40 hours.) If 
an employee worked more than those hours, he was 
entitled to increased compensation for overtime. The 
Act also prescribed limitations on the use of child labor. 

Congress, of course, did not undertake to fasten an in- 
dustrial code on American industry. It merely made a 
federal offense of the wilful shipment in interstate com- 


merce of goods, “in the production of which” any em- 
ployee was paid less than the minimum wage or worked ] Gee 


for longer than the maximum work week without the — 
increased compensation for overtime. A lke penalty was 


imposed on the shipment in interstate commerce of ZOO — 


made by child labor. 
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industrial plants move into the streams of commerce that 

tie the nation together into a vast network. Low-cost 
goods produced in areas not yet unionized compete in the 
interstate market with goods from high-cost areas. To 

stop the movement of those low-cost goods out of one 
State into another may deprive them of a rich market. 

But that might be the consequence, if the States were 
sovereign and not members of a federation. Then the 
exporting State would reach a customs barrier or control, 

once it passed its own frontier. Absent federation, the 
importing State could determine whether to admit or 
refuse the goods; and any reason would be a sufficient one, 
because of the complete command which the importing 
State has over its internal and external affairs. Under 

the American Constitution, a large measure of that con- 

trol passed to the central government. After federation, 

the movement of goods and persons across state lines was 

a matter of national concern. Congress now sits astride 

the interstate trade routes. Subject to other constitu- 
tional limitations, Congress may now permit the full tide 

of commerce to move across the nation, bring it to a halt, 
allow it to proceed in trickles, or make ee = 
goods that move are manufactured or mined under con- _ 2: 
ditions that make for a healthy standard of living for all — se 
parts of the nation. That was the argument; and that _ 
was in essence the view of the Court in the Darby ease 
“The motive and purpose of a regulation of interstate __ 
commerce are matters for the legislative judgment upor 
the exercise of which the Constitution places no restric- 
tion and over which the — 3 no ol. 
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The Darby case was in a sense anti-climactic, for as I 
have said, by that time Hammer v. Dagenhart was hardly 
more than a ghost. I have indicated some of the prior 
and subsequent decisions that conflicted with its philoso- 
phy. Another such decision, this one by a divided Court, 
involved a rather vital part of Roosevelt’s agricultural 
program. The Agricultural Adjustment Act of 1938 pro- 
vided penalties for the shipment in commerce of surplus 
tobacco. The Court sustained the Act; the dissenting 
judges protested, relying on Hammer v. Dagenkhart and 
contending that this new control amounted to an absolute 
prohibition and gave the central government effective 
command over agricultural production, plainly a local 
matter. But their voices were crying in a wilderness. 
Hammer v. Dagenhart was not followed. The Agricul- 
tural Adjustment Act was sustained. Mulford vw. Smith, 
307 U. S. 38. The repudiation of Hammer v. Dagenkart 
was therefore a foregone conclusion by the time the Darby 
case reached the Court. 

Today, the Derby case is accepted and firmly estab- 
lished. Its doctrine is, indeed, the foundation for per- — 
vasive federal control of conditions im the factories, shops, _ 
and mines of America, if those factories, shops, and mines 
are producing goods and articles for —- into the PA 
streams of interstate commerce. ES — 











thereof” is illustrated te two cases — the Fair | 
Standards Act: Farmers Irrigation Co. x Meco 
U. S. 755, and Martino v. Michig: indow Cleaning 
Co., 327 U_S. 173_ . The McComb. case i inv rc divide ana 
ditch company, a Colora do corp Rae ae ee 
eral reservoirs and a stem of c: nals 

The sole activity of the corporation 
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company’s bookkeeper, who worked in the central offices 
in Denver. Colorado. All were held to be engaged in 
the production of goods for commerce. 

One of the most extreme cases of this type is the Mar- 
tino ease. The employer was 2 Michigan corporation 
engaged in washing windows, painting, and similar main- 
tenance work. This work was done within the State of 
Michigan and, for the most part, on the premises of the 
employer's customers. The greater part of this work was 
done on windows on the premises used in the produc- 
tion of goods for commerce. The Court held that 
the cleaning of the windows of industrial plants by its 
employees was “an occupation necessary to the produc- 
tion of the goods produced in those plants.” The Court 
pointed out that if the work were done by employees of 
the industrial plants involved, they would come under the 
Fair Labor Standards Act, and the fact that an independ- 
ent contractor was employed would not be permitted to 
— the result. And see Kirschbaum Co. v. rete 
316 U.S. 517. 4 

The seach of the power of Congress in these fields i is 
not determined by the Commerce Clause alone. There — 
is the Necessary and Proper Clause, contained in — 
I. Section 8, Clause 18 of the Constitution, which grants 
Congress power “To make all Laws which shall be n 2ces- — 
sary and proper for carrying into Execution the for egoin 
Powers, and all other Powers vested by this Cons 
tion in the Government of the United S ytes, or in any 
Department or Officer thereof 7 

The Necessary and Proper Clause hasha many a 
cations. United States v. — 250 U. S. 199, 
trates its use. pem bor d an indi 

- federal law for. counts > orfeitin: 
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if not indispensable adjunct of it. And so a purely local 
act comes under federal surveillance if it is a handmaiden 
of interstate activity. 


B. Affecting Commerce. 


The Darby case was not an isolated episode. It was, 
rather, part of a development on a wide front. For while 
the rule of Hammer v. Dagenhart was withering and the 
philosophy that prevailed in Darby was maturing, parallel 
growths in the commerce field were taking place. 

Thus, in 1914, the Court gave expression to what has 
been known as the Shreveport doctrine, that being the 
name of a city in Louisiana.* The problem arose under oa 
the Interstate Commeree Act of 1887, by which a fed- = = 
eral agency, the Interstate Commerce Commission, was Ee 
established to fix rates and to eliminate abusive prac- 
tices, including discriminatory rates. See Sharfman, _ = . 
The Interstate Commerce Commission (1931). One sec- i ss — 
tion of the Act made it unlawful for any common carrier O S 
to give “any undue or unreasonable pieton ioe a or — Pea sears 
tage” to any person or locality. — 

The complaint against the interstate carriers in- a he.” 
Shreveport case was that their rates favored local - | 
dustry over out-of-state industry. These ra lr 
from Louisiana to Texas. By one rail line SI Ve 
Louisiana, is 40 miles from the Texas state line 
miles from Houston, Texas. By another arri 
port, Louisiana, is 189 miles from Dallas, Tes 
port competes with both of those Te: xay cities for 
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from Dallas, while the same rate would carry the same 
class of traffic only 55 miles into Texas from Shreveport, 
Louisiana. The rate on furniture from Dallas to Long- 
view, Texas, 124 miles, was 24.8 cents and from Shreve- 
port, Louisiana, to Longview, 65.7 miles, was 35 cents. So 
it was, in instance after instance, that Shreveport, Lou- 
isiana, suffered a competitive disadvantage by reason of 
high interstate freight rates and low intrastate freight 
rates. 

The Interstate Commerce Commission found that the 
discrimination gave an “undue preference and advantage” 
to the Texas cities, because there were no elements of 
cost and service that justified the difference in rates. The 
Commission, thereupon, ordered the carriers to desist 
from charging higher rates for carrying articles from 
Shreveport, Louisiana, into Texas than those charged for 
traffic from Dallas and Houston, respectively, for equal 
distances. That order could be comphed with either by 
reducing the interstate rates from Shreveport, Louisiana, 
or by raising the intrastate rates to the interstate level 
or by lowering one and raising the other until equality — 
was reached. — = 

The Court sustained the order in Houston & Tezas Ry Se P 
v. United States, 234 U. S. 342. The principle announced _ s 


se 


was as follows: “. . . Congress in the exercise or ita para- 


interstate commerce. This is not — that Congre 
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granting the Commission express authority to preseribe 

the intrastate rate which will remove the discrimination, 

even though a state commission may have established a 

higher or a different infrastate rate. Then started a long 

series of cases, involving the exercise by the federal agency 

of power to fix intrastate rates so as to put an end to dis- 

crimination against interstate commerce. The cases are 

too numerous and complex to summarize. They involve_ 

not the question of power to act but the propriety of the 

action taken. Thus. where there was discrimination 

against only some points in a State, the Court refused to 

sustain an order of the federal agency fixing intrastate 

rates for all points in the State. Wisconsin Commission 

z. Chicago, B. & Q. R. Co., 257 U. S. 563, 579-580. Other 

orders of the federal agency fixing state-wide rates ħave 

likewise been held defective where the discrimination es- 

tablished related only to certain markets in the State. 

See New York v. United States, 257 U. S. 591, 600; Florida 
United States, 282 U. S. 194. In the latter case the 

Court ruled, “It would be an extreme and unwarranted 

assumption that to protect this interstate commerce from — 

unjust discrimination as between persons or localities, it — 

was necessary to alter the existing rates for the transpor- ž 

tation of logs between all points whatever within Florida.” — = 

Id., 208. And so the Court has been insistent that the | a 

evidence be adequate and the findings sufficiently efinite 7 

to sustain the imposition on a State of Mate ee ; 

by the federal agency- | Es 
Interstate and intrastate commerce are often « * sely 

intertwined. One .trats will easy E E vd ate 

and interstate passengers and — each the sa — > | 

and the same accommodations. _ The intrastate revenu : 

have a profound effect on interstate rates. Twenty per 
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reduced, intrastate revenue may well fall off and an extra — 
burden be put on the interstate phase of the business. 3 
If the railroads are to earn a fixed net return, the lower 
the intrastate rates, the higher the interstate rates may 
have to be. And so it was that Congress gave the Federal 
Commission authority to fix rates—both interstate and 
intrastate—that would give the earriers “a fair return” 
on the aggregate value of the railroad’s property, its con- 
trol over the intrastate rates being restricted to the re- 
moval of undue, unreasonable, or unjust discriminations 















against interstate commerce. See II Sharfman, The or ee 
Interstate Commerce Commission, pp. 240 et seq. eae 

The Court sustained that exertion of federal power = 
over intrastate rates in Wisconsin Commission v. Chicago, = 
B. & Q. R. Co., 257 U. S. 563 | 
inant controller of interstate commerce may . . . restrain mA 


undue limitation of the earning power of the interstate == = 
commerce system in doing state work . . . it can impose - _- 
any reasonable condition on a States’ use of interstate oe 
carriers for intrastate commerce it decis pagers or i 
desirable.” Jd., 590. 

In that ease Wisconsin had limited intrastate JASSEN 
rates to 2 cents a mile. The Interstate Commerce C : 
mission, in order to make inirastate commerce pay 
fair share oi the operation of the railway sy 
the service, fixed a minimum for a 
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the cost of operating the interstate system and yield a 
fair return on the combined interstate and intrastate 
transportation service. The particularities of the records 
presenting those problems are too intricate and involved 
to present here. Many of the eases are close, as evident 
by the division — the Justices. North Carolina v. 
United States, 325 U. S. 507, is a recent example of a 
state-wide rate pats established by the federal agency 
and set aside by a divided Court. In King v. United . 
States, 344 U. S. 254, state-wide intrasfate rates fixed by 
the federal agency were recently sustained by a divided 
Court. | 
Perhaps the most striking application of the Shreve- 
port doctrine has been im the field of labor relations. 
We long had collective bargaining in the United States. 
The rights of labor to act in unison and to organize the 
shops and factories in which they worked gradually — 
evolved in the Nineteenth Century. But the first nation- — 
wide application of the principle with the authority of — 
law behind it was made by the National Labor Relations ~ 
Act of 1935. The constitutionality of that law came be- ae 
fore the Court in 1937, in several cases, one involving a — 
large steel company whose plants were located m Pesii 
vania. Labor Board v. Jones & Laughlin, 301 U. S. t - : 
These plants drew their supplies of coal and iron from sev- A 
eral States and sent their products to the markets of t the 
nation. s ized; seve 
of the union leaders were discharged by t the compan 
their union activities. The —— mi: ade disc ar 
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If the employer disobeys the Board’s order, the Board 
can move a federal court of appeals to enforce it. Thus 
the ultimate sanction of the Board’s orders is the power 
to commit for contempt. 

The Board, after hearing. entered that kind of order 
in the case of the steel company; and when the company 
failed to comply, the Board petitioned the federal court 
for enforcement of the order. That court denied enforce- 
ment, holding that the order was beyond the range of 
federal power. 

The chief point in the case was not the adequacy of 
the findings, but the constitutionality of the Act as ap- 
plied. That issue turned essentially on the phrase 
“affecting commerce” in $10 (a) of the Act, which 
granted the Board power “to prevent any person from 
engaging in any unfair labor practice affecting commerce.” 

The stream of coal and iron moving to the plants of 
the steel company was interrupted by the manufacturing 
process. That interruption, it was argued, made the 
manufacturing process immune from federal regulation, 
at least so far as problems involving the organization of 
labor within the plants were concerned. It was conceded è O€ = 
that employees who, for example, were crews of the trains 
moving coal and iron from one State to another were | en- 
gaged in commerce for purposes of the Act. But the plant 
employees were in a different constitutional i ategory, 
was claimed. 

The Court rejected the argument. Ther 
actually engaged in interstate aC ivit 
out that it is common knowle japas t 
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interstate transportation systems, have nonetheless had 
a paralyzing effect on the national economy. 

Thus the national regulation of labor practices was sus- 
tained as a legitimate exercise of the commerce power. 
If the intrastate labor practices have such a close and 
intimate relation to interstate commerce as to burden 
or obstruct it unless controlled, the Federal Board can 
act. Whether the particular action does affect interstate 
commerce in the sense defined by Congress was left to the 
Board for determination, case by case. The Jones & 
Laughlin decision upheld as constitutional the boundary 
Congress had fixed for the Board’s action and — stand- 
ards and procedure prescribed for it. 

The extent to which the doctrine of “affecting com- 
merce” has been developed since the Jones & Laughlin 
case may be illustrated by two cases. In Labor Board v. 
Fainbiatt, 306 U. S. 601, the employer was engaged in 
processing materials into women’s sports garments. The 
raw materials were supplied by a New York firm, and the 
finished goods were shipped to that New York firm or its — 
customers throughout the United States. The Court held ` 
that a labor dispute in the proeessing plant would affect 
commerce, because it would interrupt the transportation — ue 
of materials to the processing plant and of finished good e ae: 
from the plant. Since the firm employed only 200 work- = a 
ers, it was contended that it was too small to have much — =f 
effect on interstate commerce. The Court replied | } ab = — 
while the firm was relatively small ci -ompared to such i 
dustrial giants as Jones and Laug iis factor was} 
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trical work on the project. The sub-contractor purchased 
65 per cent of its raw materials outside of Colorado, the 
State where the construction work was being carried on; 
and most of the merchandise it purchased in Colorado 
had been produced outside that State. The sub-con- 
tractor performed no services outside of Colorado, though 
it shipped some of its products outside of that State. The 
Court upheld the Board’s determination that the prac- 
tices involved might result in decreasing the fow of mate- 
rials into Colorado from outside the State, during the 
period of construction, although the building itself, when 
completed, might be used only for local purposes. The 
Court ruled that the maxim de minimis non curat lex 
does not require the Board to refuse jurisdiction in such 
cases. Id., 685- 

The concept “affecting commerce” has been the cor- 
nerstone of many federal laws enacted by Congress in 
the last twenty years. The National Labor a = 
Act of 1935 is one. | 

The Anti-Racketeering Act of 1934 made a — of | 
extortion by threats or eoercion, — commerce is 

The Holding Company Act of 1935 which -ompelled 
simplification of publie utility RENES company systems 
and elimination of certain harmful features of — su | 
tems,also rests in part on that source of posae — 

The Bituminous Coal Act of 1937 regu then 
keting of coal to prevent unfair methods of e mpetiti 
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surpluses, and the Agricultural Marketing Agreement 
Act of 1937, which provided for regulation of marketing 
of milk and certain other specified agricultural commodi- 
ties, also rested in part on “affecting commerce.” 

And the 1939 Amendment to the Federal Employers’ 
Liability Act established the liability of common carriers 
by rail to their employees who are injured in the course 
of their duties, where those duties affect commerce. 

These are a few of the recent statutes where the Con- 
gress has employed this source of power under the Com- 
merce Clause in order to broaden its regulation over trade 
and commerce. 

The extent to which “= concept “affecting commerce” 
has been applied is illustrated by Wickard v. Filburn, 317 
U. S. 111, a ease which many have thought went to the 
— limits of congressional power under the: Com- 
merce Clause. 

Under the Agricultural Adjustment Act of 1938, quotas _ 
of wheat acreages were alloted to farmers, pursuant toa 
program to restrict production to the needs of the market, - 
in order to avoid surpluses and shortages and the — 
quent abnormally lew or high wheat prices and obstrue- és 
tions to commerce. Farmers could plant additio i 
acres; but the wheat grown on the excess acreage w: 
called a farm marketing excess and was subjected to ; 
penalty of a specified amount per bushel. Filburn was 
farmer to whom 11.1 aeres were Moted for wheat to 
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exchanged, or to be So disposed of.” In other words, 
wheat consumed on the farm and never reaching any 
conventional market was subject to the penalty payment 
if grown on excess acreage. Wheat that was eaten by 
chickens or pigs or consumed by the farmer at his table 
was treated the same as wheat sent into the vast stream 
of commerce reaching the nation’s grain markets. : 
Filburn contended that this was a regulation of pro- 
duction and consumption of wheat, not of commerce in 
wheat: and that at best, production and consumption of 
wheat have only an indirect, not a direct, effect on com- 
merce in wheat. The Court rejected that approach, say- 
ing that the economics of the problem supplied the answer 
to the question of constitutional law. The Court made 
plain by extended analysis that home-consumed wheat 
has a substantial effect on price and market conditions for 
wheat. That class of wheat overhangs the market and 
is induced by rising prices to flow into the market and — 
check price increases. If never marketed, it supplies — 
needs of the grower which otherwise would be reflected O 
by purchases in the open market. The Court concluded: | * be 
“Home-grown wheat in this sense competes with wheat in oe ee 
commerce. The stimulation of commerce is a use of the = 
regulatory function quite as definitely as prohibitions | or ag s 
restrictions thereon. This record leaves us — doubt = 
that Congress may properly have consic ered that wheat 
consumed on the farm where grown, if wholh ‘outside the 
scheme of regulation, would have a sul sti un tial e ect in — 
— and obstructing its j ur — Ripe S Tees fy ge ek 7 i 
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C. Restraints of Trade. 


It would take a volume to develop the law of restramts 
of trade as it has evolved in American law. Its origins, 
of course, go back to English law; and its amplification in 
America embraces a series of statutes, the chief of which 
are the Sherman Law enacted in 1890, the Clayton Act 
enacted in 1914. the Robinson-Patman Act enacted in 
1936. and the Celler Anti-Merger Act, passed in 1950. 
Much of the law in this field relates to the types and char- 
acter of restraint which are outlawed. An excursion into 
those matters would be long and detail 

3 - - It would 
involve such questions as the significance of size of indus- 
trial units. merger through acquisition of assets, merger 
through interlocking directorates and affiliated companies, _ 
price fixing, the division of markets among competitors, 
the use of pater ts to promote monopolistic practices, boy- _ | 
cotts, picketing, and a host of other practices. AsIhave — 
indicated, these are beyond the scope of the mam : 
lecture. — > 

I think, however, that insight into the — — 
Clause and an understanding of its reach can be — ae 











As discussed above, United States vV- — — 
U. S. 1, gave the anti-trust laws a very restricted scope 
It was donded under the Sherman — and put a ble: n 
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ship and control had no “direct relation” to interstate or 
foreign commerce. The decision was an amazing one, ; 
since it would be apparent to any housewife. buying sugar 
from the interstate streams pouring from these refineries, 
that the existence of the monopoly would have a power- 
ful influence on the price. Certainly the economists knew ~ 
what the Justices overlooked, that the price of a com- 
modity is a great regulator of its market. : 
The Knight case was decided m 1895. Im ten years, 
however, the Court was beginning to narrow its applica- 
tion and distinguish it on its facts. In 1904, Northern 
Securities Co. v. United States, 193 U. S. 197, held that 
2a holding company that acquired control of two com- 
peting railroads, thus stifling competition between them, 
was illegal under the anti-trust laws, though the holding 
company itself did no more than hold the shares of the 
two roads. Intrastate activities which “directly or neces- > Z 
sarily” operate in restraint of interstate commerce were = 
brought within the ban of the anti-trust laws. fd., 331. — 2 
And see Standard Oil Co. v. United States, 221 U. S. 1, a He 
68—69; United Mine Workers v. Coronado Co., 259 U.S. — 
344, 40S. By 1925, the Knight case had d ito 








place. Under the new view, — = c 
___to-punish or control practices, whether by e y 
loyees, which had an effect on interstas 


emp 


As stated in Coronado: ce * — —— Fe 
à — > tes mes 
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The modern conception of interstate busimess is per- 
haps best illustrated by United States v. Underwriters 
Assn., 322 U. S. 533, which held that a group of fire insur- 
ance companies that combined to fix premium rates and ¢ 
agents’ commissions violated the anti-trust laws. The — 

writing of a fire insurance policy—the making of the — 
contract—usually is wholly a local matter, intrastate in 
character. It had long been assumed that the business 
was, therefore, beyond the reach of Congress and subject 
to regulation by the States only. See Paul v. Virginia, 
8 Wall. 168. But in the Underwriters case, the Supreme _— 
Court, while recognizing that the States had a large meas- — 
ure of constitutional control over the fire insurance busi- 
ness, held that it was nonetheless an interstate business, 
subject to regulation by Congress. The modern concept 
of interstate commerce is shown by the Court’s —⸗ 
of the fire insurance business: . — = 

“The modern insurance business holds a — — 
position in the trade and commerce of our Nation. Built — 
upon the sale of contracts of indemnity. it has become © oe 
one of the largest and most important branches of com- | — 
merce. Its total assets exceed $37,000,000,000, or poo 
approximate equivalent of the value of — lands and 
buildings in the United States. Its annual pı : 
ceipts exceed $6,000,000,000, more than he verag 
| annual revenue —— of the Uone Sees Jovernm 
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tion of activities in all the states in which they operate 
are practical aspects of the insurance companies’ methods 
of doing business. A large share of the insurance busi- 
ness is concentrated in a comparatively few companies 
located, for the most part, in the financial centers of the 
East. Premiums collected from policyholders m every 
part of the United States flow into these companies for - 
investment. As policies become payable, checks and 
drafts fow back to the many states where the policyhold- 
ers reside. The result is a continuous and indivisible 
stream of intercourse among the states composed of col- 
lections of premiums, payments of policy obligations, and 
the countless documents and communications which are 
essential to the negotiation and execution of policy con- — 
tracts. Individual policyholders living in many different — 
states who own policies in a single company have their 
separate interests blended in one assembled fund of assets 
upon which all are equally dependent for payment of = 
their policies. The decisions which that company makes  __ 
at its home office—the risks it imsures, the premiums it- $ — 
charges, the investments it makes, the losses it p: — 
concern not just the people of the state where the — a 
office happens to be located. They concern people living = 
far beyond the boundaries of that state.” _ d., 42 —— oe 
The modern law on the character of the restrain —— 
are banned by the anti-trust laws reflect t xe broad s 
of the Commerce Clause. = s R 
Purely local acts may stop the i inte > stream 
merce or obstruct it or reduce itay — — in sc 
ner affect it. — are of 
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grown in that area. As a result of the conspiracy, the 
price to the sugar beet farmers in California was reduced. 
The Court held that in an integrated industry, such as 
sugar refining, the stabilization of prices paid for the raw 
material tends to reduce competition in the finished 
product. 

“Those monopolistic effects not only deprived the beet 
growers of any competitive opportunity for disposing of 
their crops by the immediate operation of the uniform 
price provision; they also tended to increase control over 
the quantity of sugar sold interstate. . . 7 Id. 242. 

In other words, local price fixing had its effects through- 
out the entire interstate industry and had a substantial 
relation to competition among the members of the inter- 
state industry. | 

A manufacturer of tin cans, used in the packaging of 
food, sold its cans to two competitors in the canned food 
business. These competitors were engaged ìn interstate — 
commerce. The manufacturer favored one of the com- ~~ 
petitors with a handsome discount not granted the other. 
This was held to be within the purview of the anti-trust — 
laws, in Van Camp & Sons v. American Can Co., 278 U3. = = 
245. “The effect of the discrimination is to su : Treat 
lessen competition, and its tendency is to create a :OnoOp- 
oly, in the line of interstate commerce” i in which the two A 
canned food companies compete for , nes: —— re eee | 
their sales practices can favor one eus tome 
and give him an —— in Seen: 
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at Kansas City. Missouri, which is several hundred miles 
to the west of Chicago. Candy companies located near 
Kansas City would thus be at a substantial disadvantage, 
as compared with candy companies located near Chicago. 
They would pay 2 phantom freight rate and add it to 
their costs and then meet in the interstate market their 
competitor whose business location was favored by the 
basing point. The evidence showed that the price sys- 
tem is crucial in the candy business. Customers may be 
diverted from one manufacturer to another by a difer- 
ence in price of a small fraction of a cent per pound. —— o 
The restraint of trade may touch an interstate market- 
ing agency such as a securities exchange, a grain futures 
market. or a stockyard where cattle and sheep are sold. — 
The sales and purchases in those markets are local But . 
those sales and purchases are mere incidents to the fow — 
of great streams of corhmodities or articles of trade that __ 
pass from one State to another through central markets — 
in Chicago, San Francisco, New Orleans, New York City, 
and other great trade centers- The power of Congress — a = 
over the rules for trading m these markets is well estab- = — 
lished. Swift & Co. v- —— States, 196 U. S. 375 as 
Stafford w. Wallace, 258 U- S. Ee — rd of 
Trade v. Olsen, 262 U. Ss. t — 









For example, one person — or — 
monopoly of all — a — 
local merchants. Xer 5 Soe i 
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local wholesalers. Yet the coercion brought to bear on 
the wholesalers through use of the mails and other imter- 
state agencies was _held, in United States v. Frankfort 
Distilleries, 324 U. S. 293, to be under the ban of the anti- 
trust laws, even though it was indirect. : — 
A man with a theatre monopoly in one town may, 
through agencies of interstate commerce, use the leverage s 
of that local monopoly as a trade weapon against his com- O 
petitor in another town of the same State or in towns of 
another State. The fact that the end product is a series — 
of local monopolies is unimportant, so long as the enter- * 
prise was created through interstate transactions or the 
monopoly sustained by them. United States v. Grifith, — 
334 U.S. 100. — 
Lorain Journal Co. v. United States, 342 U. S. 143, — 
involved a local newspaper publisher who refused to 
accept local advertising from those who advertised over _ oe 
a local radio station which had invaded his monopoly _ 3 
over mass advertising in the area. The purpose of — Ti = 
publisher was to destroy the broadcasting company. — 
publisher’s out-of-state circulation amounted to a sma ae 
fraction of its total business, but it — ms antial — 
quantities of national and mierna n o pped t — 
it from various parts of Te - It carried a sul Bcc eee = -> 
fre m outo 
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In United States v. International Boxing Club, 34S 
P decided in 1955, the Court rendered another 
important decision on the scope of the antitrust laws by 
holding that the promotion of professional boxing con- 
tests, the revenues from which were largely derived from 
radio, television, and motion picture rights (involving 
interstate transmission }) constituted mterstate commerce 
and was, therefore, covered by the entitrust laws. The 
Court, speaking through Chief Justice Warren, pointed 
out that the business may have interstate ramifications 
though a boxing match itself is a local affair. 


In sum, the reach of the Commerce Clause is sufficient 
to include local restraints that have an effect on the — 


flow of interstate trade or commerce. 


It includes restraints on or monopoly of local — 


effected through the use of interstate mechanisms or inter- 
state commercial transactions. : 


It includes discriminatory sales to purchasers who 


compete im interstate commerce. 
In other words, it includes the use af interstate activi- 


ties to restrain local trade or the use of focal devices to 
injure or impair interstate commerce. — po See Ae ees 


In 1954, the Supreme Court went farther 


significant case of Moore v. Mead’s Fine Bread >, AS §: 


U. S. 115, held that the destruction ofa local « compe tit 
anti-trust — There was a D Dz ker- = usin 
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tions, said, “But the beneficiary is an interstate busimess; 
the treasury used to finance the warfare is drawn from 
interstate, as well as local, sources which include not only 
respondent but also a group of interlocked companies 
engaged in the same line of business; and the prices on 
the interstate sales, both by respondent and by the other 
Mead companies, are kept high while the local prices are 
lowered. If this method of competition were approved, 
the pattern for growth of monopoly would be simple. As 
long as the price warfare was strictly intrastate, interstate 
business could grow and expand with impunity at the 
expense of local merchants. The competitive advantage 
would then be with the interstate combines, not by reason 
of their skills or efficiency but because of their strength 
and ability to wage price wars. The profits made in 
interstate activities would underwrite the losses of local — 
price-cutting campaigns. No imstrumentality of inter- ; 
state commerce would be used to destroy the local mer- 
chant and expand the domain of the combine. But the 
opportunities afforded by interstate commerce would be 
employed to injure local trade. Congress, as guardian — 
the Commerce Clause, certainly has power to say — 
those advantages shall not attach to the — doing ae 4 
an interstate business.” Id., 119-120.  . — 
So far as competitive practjees are cone — 
Moore case is probably as- — 
under the Commerce — — 


D. Navigation. a 
I note that the Indian | Constitu * 
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In America, the power of Congress over the vast hydro- 
electric projects we have already built and those that are 
under way or planned rests largely on the Commerce 
Clause. I use the word “largely” because Congress has 
authority under the War Power to erect dams and hydro- 
electric power plants. I indicated in an early Lecture 
how great an arsenal the War Power is. It reaches into 
economic, financial, fiscal, industrial, and social affairs 
as well as into military matters. The War Power, as 
well as the Commerce Power was used im sustaining the 
Tennessee Valley Authority. Ashkwander v. Tennessee 
Valley Authority, 297 U. S. 288, 326-330- —— 

But the main development of the law on this subject 
has been under the Commerce Clause. A river is a high- 
way for travel between States—at least it could be such, 
if it were navigable. Hence, as Chief Justice Marshall, — 
speaking for the Court in Gibbons v. Ogden, 9 Wheat. 1, 
190. held, the power of Congress under the Commas — 
Clause extends to the navigable streams of the nation. Ea 

The aftermath of that holding has been profound. —— 
first brought to the Court controversies over whether par- ⸗ — 
ticular rivers were navigable. If a stream is navigable, —__ 
the power of Congress over it is absolute. ~ It may emoy 
obstacles to navigation or alløw them as it chooses. 
Pennsylvania w. Wheeling Bridge Co., 18 How. 421; South — 
Carolina v. Georgia, 93 U. S. 4; United State 
ler-Dunbar Co., 229 U. S- 53. It may lic ense 
in the navigable waters or determine who ma 

flow of the stream for enie ot Si 
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present; yet if it can be made so, it is in the federal do- 
maim. “The power of Congress over commerce is not to 
be hampered because of the necessity for reasonable im- 
provements to make an interstate waterway available for 
trafiie.”” Id., 40S. 

The generous scope given the power over navigation 
by the Court is indicated in the Appalachian Power case, 
which dealt with New River, a waterway running through 
Virginia and West Virginia. Two courts had held the 
river non-navigable and therefore not subject to regula- 
tion by Congress. The Court set aside those concurrent 
findings. The improvements that need be made, if navi- . 
gation is to be practical, may be great. Yet that is no 
deterrent- ; 

“OF course there are difficulties in applying these views. 
Improvements that may be entirely reasonable in a 
thickly populated. highly developed. industrial region 7 = = 
may have been entirely too costly for the same region — 
the days of the pioneers. The changes in engineering _ = 
practices or the coming of new imdustries with varying 
classes of freight may affect the type of the improve- — 
ment. ..-. There has never been doubt that the nav- — 
igability referred to in the cases was navigabiflity despite — 










ing currents. The plenary federal power over con mme re — 
must be able to develop with the needs of that com iT 

which is the reason for its existence. E cannot ‘prop 
be said that the federal power over navigation 
by the improvements to the - X— 
that improvements make : lic 
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of changed conditions, the coming of the railroad or im- 
proved highways does not affect the navigability of rivers 
in the constitutional sense.” Jd., 409—410. And see 
Ashwander v. Tennessee Valley Authority, 297 U. S. 288. 
The States may own the bed of the navigable water- 
way: or the riparian owners may own it. That depends 
on state law. United States v. Chandler-Dunbar Co., 
229 U. S. 53. 60. But the running water, the fow of the 
stream, is in the federal domain. Im the Chandler-Dun—- 
ber case, the Court said. “Ownership of a private stream 
wholly upon the lands of an individual is conceivable; but 
that the running water in a great navigable stream is ca- 
pable of private ownership is inconceivable.” Id., 69. 
This is not the place to trace the details of the develop- 
ment of that doetrine. At one stage the Court reeeded 


n ——— position. See United States v. Cress, 
243 U. S. 316. But later it reclaimed the ground lest. ~~ 
United States v. Chicago, Af., St. P-& P. R- Co, 312 U.S. 

592; United States v. Commodore Park, 324 U.S. 386.) 
Today, it is settled as a matter of constitutional — = a 
struction that Congress and Congress alone has dominion — 

over the navigable streams, a dominion so complete that = 


it is not responsible to riparian owners for engineer ins Sa 
projects that impound water between low ue — * tes 











United States v. Kansas City — Co., 339 U. S. 799. 
Congress alone has dominion over the v — Ses >> in- 

herent in the flowing stream and — ad > riparia 

owners from its use without — nsatic 
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In —— as in India, hydroelectric dams are multi- 
purpose. They serve the ends of irrigation, flood control, 
and the generation of electricity. The problems of flood | 
control are often dominant in the engineering plans be- | — 
hind the American projects. Hydroelectric energy and = ~~ 
irrigation may be a by-product. Or some other purpose —— 
may be the main one. Once the engineering scheme is == = 
hitched to the Commerce Clause, the fact that purposes meen 
will be served that could not alone be served under the 
Commerce Clause is not important. Oklahoma v. Atkin- | A, 
son Co., 313 U. S. 508, 533, 534. a See 

The broad scope of the power under the Commerce =  — 
Clause is indicated by the Court’s rulings on flood con- = 
trol contained in Oklahoma v. Atkinson Co.,313 U-S.508.  — 
The Mississippi River, running from north to south for O 
2.500 miles, is a great artery of interstate commerce. Itis = 


navigable; so are many of its tributaries. Butit has hun- sg A 
dreds of tributaries that are not navigable. Yet if flood — ~- 


A — —— 
` — ee eles 3 aaa ga a 


control of the Mississippi were to be successful, some con- as AEA 
trol of the tributaries, whether navigable or pon-naviga- — Pave See 
ble, was necessary. And sothe Courtruled. “. Fy — 
control over the non-navigable parts of a river rbe 
essential or desirable in the interests of 
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of the activities of the national government. I noted 
earlier how two World Wars and the federal income tax 
have accelerated that trend. But the complexities of the 
domestic economy have also substantially contributed to 
that development. 

The problems of the Twentieth Century have fre- 
quently been nationwide im character, and their solution 
has required national action. 

The need for action by the Federal Government A in 
turn, led Congress to make fuller use of the great sinews 
of national power contained in our Constitution. One 
abundant source of such power has been the Commerce 
Clause. 

The utilization of that clause has, at times, been 
blocked by judicially created obstacles, such as Hammer 

Dagenhart. But the barriers have, in time, been re- 


moved, as the Darby ease illustrates. Today, the power — 
of Congress to regulate the transportation of goods in — 
interstate commerce and thereby to influence the condi- — 


⸗ 


tions under which those goods are produced is undisputed. — — 


The Necessary and Proper Clause, coupled with the — 
Commerce Clause, furnishes Congress with a wide lat 
tude in choosing the appropriate means for —— = : 
The concept of “affecting commerce” has f 
basis for federal regulation of — activit 
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regulation effective- —— S — 5 


D, m Fa AS 
a : «= a Ya > t,-. * 





E ms 3 : : be ete 
r. S > 
TAGORE LECTURE VI 39 
addition, our vast hydroelectric projects that serve also ; E | * 
the ends of flood control and irrigation are hitched to tħe F 


Commerce Clause. There is a great distance from those 
huge power projects to the wheat quotas for small farms. 
But they and the many gradations in between are all = | 
grounded on the Commerce Clause. That short clause = = 
does, indeed, contain an arsenal of power. It has dome = © 
great service in creating one nation out of many States. 5 
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Tre COMMERCE CLAUSE: FEDERAL vs. STATE POWER 








The Commerce Clause has a negative as well as a posi- 
tive aspect. The Clause not only serves to augment 
federal authority. By its own force it also cuts down — 
the power of a constituent State in its exercise of what „m ç 
normally would be a part of its reAMal police power. VE ž 


That is to say, the Commerce Clause often prevents a = 
State from legislating even where Congress has passed =  =ě 
no statute which collides with the state law. The Com- — ar —— 
merce Clause preempts a field in which Congress, and — ee 
Congress alone, can act. The Commerce Clause, i in other Fe 8 ae 
words, creates an area of free trade. ay — — 







India’s system is comparable. Article 301 of her — ae — 
stitution provides, “Subject to the other provisions of this —— 
Part, trade, commerce and intercourse throt e 
territory of India shall be free. 2 The Union I Lis st 
cle 246, List I) sketches an ex e do — 
central government. And, as we have - seen, India’s Su- — 
_ premacy Clause makes the — law sup rsede state 
law not only an — e Union Li 
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federal government is one of limited authority, enjoying 
only the sovereignty expressly granted or fairly or nec- 
essarily implied. Some powers are denied the States, e. g., 
the right to make treaties or coin money, pass bills of 
attainder, er post facto laws, or laws impairing the obli- 
gation of contract, the right to grant titles of nobility, and — 
the right to lay imposts or duties on imports or exports, | 
all as specified in Article I, Section 10. All other residual 
authority is retained by the constituent States, as pro- 
vided in the Tenth Amendment. : 

It is that residual authority of the States that presses 
for recognition in a host of Commerce Clause cases. ; 
States’ rights, 7. e. the police power, become the staging © 
ground for opposition to the constitutionality of federal — 
regulation. Even when the right to federal control is S 
clear, states’ rights are used to support state legislation in = = 
the same field. Itis then argued that a particular federal —— — 
law should be narrowly construed, so as not to collide  _— 
with a state law, or so as to leave room for complementary j= — 
regulations of the same subject matter, by both state and O= 
federal agencies. In other words, the authority reserved — 
to the States under the Tenth Amendment is used (1) to — 
deny Congress authority to enact the challenged law; ande * 
(2) to construe a federal law so it will be in : rs 
with complementary state legislation, = = 

The arbiter of these claims of the opposing OVE 
is the Supreme Court, which, — in Americ 















authority of the States (Gibbons v. 
197-209) and declare state —* T — 
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are out-of-state, establish tariff barriers, or employ other 
means tending to Balkanize the nation into hostile 
trade areas. Theoretically, Congress could perform the 
role of referee by legislating in reference to conflicting 
state laws. But there are many state laws whose impact 
is obscure, until a specific application is made. Then 
the particular interest of an individual presses for recog- 
nition. Fines or jail sentences are imposed, goods are 
seized, or other invasions of individual rights are suffered. j 
The claim being justiciable in character, and the con- — 
troversy being real, not feigned. the case is suitable for a 
adjudication by the courts. The federal courts have ; i eee 
taken full advantage of the opportunities thus afforded | ee 


them. | REE 
There have at times been dissents—feny 





against the 
judiciary assuming that power. Perhaps the most his- ae : 
toric is Chief Justice Taney’s dissent in Pennsylvania v. - ~~ 
The Wheeling Bridge Co., 13 How. 518,579. In that case, = = zi 





he maintained that where Congress had not acted, the —— — 
States should be free to legislate. The particular case — 
involved a dispute over the maintenance of a bridge across = See 
a river which was in the national domain because it was =  , ` 

a navigable stream. Taney thought that Congress, not : a 

the courts, should resolve the controversy, absent some irre Sey 
specific grant of — to the — — 
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where a state law enters a field which Congress might 
preempt but has not yet preempted. 

It has sometimes been urged that the judiciary should 
use the Commerce Clause to strike down state legislation 
only where the state legislation discriminates against in- 
terstate commerce or is out of harmony with or collides 
with laws which Congress has enacted. See McCarroll 
- Dirie Greyhound Lines, 309 U.S. 176, 183-189; South- 
ern Pacific Co. v. Arizona, 325 U. S. 761, 795; Morgan v. 
Virginia, 328 U. S. 373, 386-387. But that view has not 
prevailed. The Court has quite consistently performed 
the role of arbiter or referee, not only to resolve conflicts 
between state and federal énactments and to review state 
law under a claim of discrimination, but also to deter- 
mine whether a state law obstructed commerce, burdened 
commerce, or entered a field where Congress alone was 
entitled to legislate. 

The entrance of the judiciary into these fields has nec- Se 
essarily involved it with large questions of policy. The eee 1 4: 
great bulk of the work of the United States Supreme ~~ 
Court in this field concerns, indeed, the balancing of — 2 
interests against national interests. — 

The “exclusive” nature of the commerce power was — — 
first adumbrated by Chief Justice Marshall in Gibbons — = — oe 
v. Ogden, 9 Wheat. 1, a case which led Dean Ribble to — San 
write in State and National Power Over . 
(1937), p. 47, that “Judges legislate inters' 
interstices were great in Marshall's time.” _ What I 
shall said in Gibbons v. Ogden, ike ictum quite unn 
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ticular phase of interstate commerce, the States were 
precluded from exerting any control over it. But the 
dictum in its literal meaning had a broader scope; and it 
was soon applied. The rule emerged that even when 
Congress is “‘silent’—that is to say, even when Congress 
has enacted no federal law on the subjeet—the States may 
nevertheless be barred from any regulation of that par- 
ticular subject by force of the Clause itself. 

Marshall’s dictum on the “exclusive” nature of the 
power of Congress over commerce did not, however, sur- 
vive in its full vigor. By the middle of the nineteenth 
century it had been cut down and restricted. Cooley v. 
Board of Wardens, 12 How. 299, held that the silence of 
Congress did not preclude all state laws that regulated 
interstate commerce. The rule announced in the Cooley 
case is the one that in general has survived to this day: 
“Now the power to regulate commerce, embraces a vast 
field, containing not only many but exceedingly various 
subjects, quite unlike in their nature; some imperatively 
demanding a single uniform rule, operating equally on the 
commerce of the United States in every port; and some, 
lke the subject now in question, as imperatively demand- | 
ing that diversity, which alone can meet the local 
necessities of navigation.” Id., 319. 

The state law in question was an Act of ——— 
requiring vessels coming from or bound to a foreign port 
to receive a pilot in the Delaware River. This regulation, 
involving zt it did the use of a port with whose waters 
the local experts were most familiar, was deemed to — — 

the kind that need not be uniform throughout the 
SA with the requirements of nat ion. — comr 
The contests over state —— — nfringe on tł 
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303. a limitation on the powers of Parliament over com- 
merce. That Article provides that neither Parliament 
nor the Legislature of a State shall have power to make 
any law giving, or authorizing the giving of, any prefer- 
ence to one State over another, or making, or authorizing 
the making of, any discrimination between one State and 
another, unless it is necessary for the purpose of dealing 
with a situation arising from scarcity of goods. No such 
qualification of the power of Congress is contained in the 
United States Constitution; and it has never been neces- 
sary to determine if such power would be implied. It 
was, however, early decided that Congress, not the Court, 
has the final say on how free of state control the channels 
oi commerce can or should be. Thus, in Pennsylvania 
v. Wheeling Bridge Co., 13 How. 518, a State had 
authorized a private company to build a bridge across 
the Ohio River. The Ohio, being a navigable river, is an 
artery of commerce over which Congress has paramount 












authority by virtue of the Commerce Clause. Congress E ; = : oa 
had enacted no law regulating bridges over the Ohio. — Ps 2 5 


But the bridge in question was charged with at a — 
against the free movement of vessels because of its low i 
height. The Supreme Court eventually decided that the — — 
bridge should be abated, unless it were elevated toa — 

specified height. Thereupon, Congress passed a law 
declaring the existing low bridge to be a lawful stru et we 
over the Ohio River. Once more the case eac | th 
Supreme Court. Pennsylvania v. W. ' Bridg 
18 How. 421. The Court iS! - 
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“Parliament may by law impose such restrictions on 
the freedom of trade. commerce or intercourse between 
one State and another or within any part of the territory 
of India as may be required in the public interest.” 

The national policy, as formulated by Congress, may 
constitutionally bar all interstate commerce, allow it only 
under prescribed conditions, or permit the States to favor 
their local industries by making imvidious discriminations 
against it. Congress has the final word, save as it Is cur- 
tailed by specific constitutional prohibitions. 

In short, when Congress has acted, the Court deter- 
mines the meaning of the federal law. When Congress 
has not acted, the Court decides whether a particular state 
regulation is consistent with the area of free trade carved 
out by the Commerce Clause itself. 


A. Where Both Congress and the States Legislate. — ¢ 


Congress, when it legislates on a matter of national 
concern, may specifically provide that the federal law = 
shall not abrogate or nullify any state law dealing with — 
the same subject. Such was the case in Hartford In- - 
demnity Co. v. Illinois, 298 U. S. 155, where both the fed- 
eral government and the State of Illinois regulated those — Sas 
engaged in the commission business handling farm 
produce. Both laws accordingly wore pivenatian= mane — 
as I have said earlier, Congress can sanction a multi- 










or bar any whatsoever. _ pe tees — Meg ae — 
— —— of a subject matter n ay be pa 





— to be © applied. Ty = 


a 
— — TEE 





TAGORE LECTURE Vil 9 


to vessels of other types and classes. The State of 
Washington invoked its inspection laws as respects the 
latter kind of vessels, and was sustained by the Court. 

The Barnwell case involved the constitutionality of a 
South Carolina law, prohibiting on the highways of that 
State motor trucks and trailers wider than 90 inches and 
heavier than 20,000 pounds. A federal law regulated 
interstate trucks, requiring of operators certificates of 
convenience and necessity that defined their routes and 
specified the commodities they might carry. But the fed- 
eral law contained no specifications concerning the size 
and weight of the trucks used in these interstate move- 
ments. South Carolina was, therefore, permitted to de- 
termine the specifications for the trucks that traveled her 
highways. See Maurer v. Hamilton, 309 U.S. 598. 

In the Kelly case the Court concluded that while Con- 
gress in the interests of uniformity could establish stand- 
ards and designs for the structure and equipment of ves- 
sels and the States could not enter that field, inspection 
was different. It held that a State has as legitimate an 
interest in controlling unsafe vessels, as it would have 
in safeguarding the publie against diseased animals — AS 
unwholesome food. Safety is an intensely local aae — 
a matter deep rooted in the police power. In the Barn- 
well case, safety was also a dominant consideration mw a oe 
sustaining the local law. Size and weight of motor eS 
vehicles have an important relation to safety. They — 
have, moreover, an immediate bearing on one of the: ne —— 
historic functions of municipal governime nt—the design 
construction, and maintenance of roads. — : Er 

It bas often been said that a state law cannot survit 
questions remain: Nas to w 
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the design of Congress that they do so. If, as in the 
Kelly and Barnwell cases, the state law touches on phases 
or aspects of a business that the federal law leaves unregu- 
lated. the modern tendency is to let the state law survive, 
meshing it with the federal law, the two functioning as 
parts of an harmonious whole. 

The cases are almost myriad and too numerous even to 
list. I will mention only a few that are illustrative: In 
Merchants Exchange v. Missouri, 24S U. S. 365, a state 
law regulated the weighing of grain, while a federal law 
merely established standards of quality of grain. The 
state law survived. 

Missouri Pacific R. Co. v. Norwood, 283 U. S. 249 up- 
held a state law regulating the number of brakemen on 
interstate trains, since the Interstate Commerce Act— 
the federal law—while regulating many phases of inter- 
state carriers, did not touch the number of employees 
for interstate trains. | 

In Dickson v. Uhlmann Grain — 288 U. S. 183, Con- a ee 
gress had regulated trading in grain futures. Missouri — 
went further and made that activity illegal when it was | 
sheer gambling and performed no market function. — — 
Court upheld the state law, as not in conflict — thon 
federal policy. i gh eee E 

Though Congress has regulated labor relations i ix 2 the 













7 — pana Thus, room has been left for rs 
_ ulation of picketing, since Seneca es not | egis 
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only the price of sales of gas for resale, not the price of 
sales made direct to industrial consumers. State regula- 
tion of the price of industrial sales would therefore be 
permissible. But the Court went much further. It- 
held, in Panhandle Co. v. Michigan Commission, 341 U.S. 

329, that an interstate pipeline company could be re- 
quired to get a certificate of convenience and necessity : 
from Michigan in order to make industrial sales in Michi- 
gan, that Michigan constitutionally could say that a cer- 
tificate obtained from the federal agency was not suffi- 

. cient. 

In Buck v. California, 343 U. S. 99, California was per- 
mitted to exact a permit from a carrier engaged in foreign 
commerce (with Mexico), in spite of the fact that federal | 
law regulated carriers doing such business. But since the- 
federal regulations established mere minimum standards 
and the state standards were not inconsistent with them, 
the state system of regulation was allowed to be super- 
imposed on the federal syst S 

Perhaps the most extreme case of this type is Cali- — 
fornia v. Zook, 336 U. S. 725. Federal law required a -~ 
permit from a federal agency for a person to operate — 

travel bureau arranging transportation im foreign or in- 
terstate commerce. California made the violation of the = 


— = 
federal regulation a violation of state law also. | The a 
Court sustained a prosecution under the state statute 
against a claim that prosecution under bo: TRIOS 

often result in greater punishment than 
permitted by the federal law. The seriousness c 

© daim is emphasized by the fact that the defense of d 
— secution for th 
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federal enforcement so plain, that a majority of the Court 
allowed the state law to stand. 

Certain phases of a state law often collide with the fed- 
eral policy. Two recent examples in the labor field illus- 
trate the problem. In Hill v. Florida, 325 U. S. 538. the 
Court struck down a Florida law regulating a union’s 
choice of a business agent, since it interfered with the “full 
freedom” of workers in the selection of their bargaining © 
representatives guaranteed by a federal Act. 

Amalgamated Assoc. v. Board, 340 U.S. 383, invalidated 
a Wisconsin law providing for compulsory arbitration of 
labor disputes in public utilities, since this conflicted with 
the right of the employees to strike, which had been 
expressly safeguarded by the federal Act. 

The conflict between federal and state policy may be 
less explicit. The failure of the federal administrative 
agency to act may indicate, as clearly and plainly as any 
affirmative action, not the absence of power, but a decision 
that a particular practice contravenes the federal policy. 
Thus it appeared in Bethlehem Co. v. Board, 330 U. Za — 
767, that the federal agency had treated foremen’s unions ~_ 
as inappropriate collective bargaining units under the — 
federal Act. New York was therefore not allowed to 
sanction those unions in industries subject to me federal _ i 
law. Ta Se Be 

Rice v. Santa Fe Elevator Corp., = H s. 213, Mus 
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from the circumstances surrounding the adoption of the 
federal law and its explicit legislative history. 

Cloverleaf Co. v. Patterson, 315 U. S. 148, illustrates 
how preemption by a federal Act may sometimes be in- 
ferred from the nature of the legislative problem. That 
decision struck down an Alabama statute regulating reno- 
vated butter, because of the nature of the federal Act 
which regulated the manufacture and transportation of 
that kind of butter. State confiscation of butter that had 
passed federal scrutiny but fell short of the state standards 
was thought to be inconsistent with the federal scheme, 
even though the state remedy was in a sense only ancil- 
lary to federal control. 

An even clearer example, taken from another field, is 
Hines v. Davidowitz, 312 U. S. 52. That case involved 
an alien registration Act of Pennsylvania. Congress had 
also passed an alien registration Act. Though the two 
Acts might, as a practical matter, have been admimistered 
so as to be wholly compatible, the state law was struck 
down. Congress, it was held, had prescribed the method 
of registration that was consistent with the national and 
international interests of the United States; the treat- - 
ment of aliens often involves delicate problems of —— 
relations; and the federal government alone is respo! 
for the a aS of foreign affairs. Therefore it was ee 
portant to have a single regulatory scheme for. — and — 
that one, the federal system. | Sees ag eee Ps > 

Of the same tenor were the earlier Passenger Cases, 7 
How. 283, where New York and assachusetts s 
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extreme limits. Tariff and trade barriers were erected, 
which prevented a pooling of the resources of the nation. 
A few illustrations will suffice. 

Missouri passed a law barring admission into the State 
of all Texas, Mexican, or American Indian cattle from 
March to November of each year. Though a State may 
prevent diseased cattle from entering its borders, the 
banning of all outside cattle was declared unconstitu- 
tional, even though Congress had not spoken. Railroad 
Co. x. Husen, 95 U.S. 465. 

Years later, West Virginia passed an Act regulating the 
natural gas industry. It provided, inter alia, that con- 
sumers within the State were to be given preference over 
out-of-state consumers and that only surplus gas might 
be carried into other States. The Court held the law - 
unconstitutional as an embargo against interstate com- — 
merce. Pennsylvania v. West Virginia, 262 U. S. 553. my 
If West Virginia could keep its natural gas for itself. — 
Pennsylvania might keep her coal, Washington and Ore- : z 
gon their lumber, Minnesota her iron ore, ete. er 
t ‘of the Court. The Court f we 
soning of the earlier casei est v. Kansas Natur at Gas 

221 U. S. 229, where the-Gour said: “Tn such | commerce 


welfare, a welfare which transcends that bd ny 

But rather let us say it is constituted “N elfar 
_ all of the States and at OUE 
m by a division a of — 
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crime for anyone to bring into the State an indigent non- 
resident. All members of the Court held that Act uncon- 
stitutional. Edwards v. California, 314 U.S. 160. Some 
thought the right of free movement from State to State 
was an incident of national citizenship. A majority of — 
the Court, however, rested their decision on the Com- 
merce Clause, holding that this barrier to the transporta- 
tion of people across a state line was an unconstitutional 
embargo.* 

Embargoes against interstate commerce — be as 
effective barriers as the very destruction of a bridge over 





*That decision is reminiscent of Article 19 (1)(d) of the Indian l 
Constitution: “AI citizens shall have the right ... to move — — 
throughout the territory of India.” em 

This right of free movement im India is, however, — to the 
imposition of reasonable restrictions in the interest of the general — 

\ public.* Therefore, the Government may, in some circumstances, = 
issue orders of extermment which prohibit the movement of an — 
individual into, or his residence i im, certain prescribed areas. — eee 

Such an externment order was upheld in the leading case of. ‘Khare — = 
v- Delhi, 13 Sup. Ct. Jour. 328. Im that case, the petitioner wast — 
ordered to leave the Delhi District and not to return to it hras- Rr 
penod of three months. Externment was pursuant to a state hw 
whieh gave the government power to remove a- person from 

— area if satisfied with respeet to any particular — s rem 
ves Was necessary “to preventing him from acting in any nanner pr 
= -cial to the public safety or the maintenance of public o ord 
~ tioner, who was President of the — M nasa bha, 

"challenged the order as — his — ae free mover — ler 
oe — Je (of). — ed on efforts to suppress 
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which an interstate railroad must run. In Kansas South- 
ern Ry. Co. v- Kaw Valley Drainage District, 233 U. S. 
75, the Court did, indeed, prevent such a bridge. from 
being torn down by order of a State that required its — 
removal in order to assist flood control in a river basin. 
Yet even the ban on embargoes against interstate com- 
merce has exceptions. Protection of the States against 
the invasion ôf disease, pests, and plagues is the con- 
spicuous one. Mintz v. Baldwin, 289 U. S. 346, is typical. 
The plaintiffs raised cattle in Wisconsin and sold them 
in New York. The latter State set up safeguards against. 
importation of cattle with Bang’s disease and to that end 
required that they and the herds from which they came be 
certified by the chief sanitary officer of the State of origin 
as being free of the disease. The New York regulation 


was upheld as an inspection measure, designed to proren at = 





munities . . . your presence and activities in Delhi are — to prove _ 
— to the maintenance of law and order — 
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the spread of the disease and to safeguard the publhie 
health. 

A converse case illustrates the same principle. In 
Sligh v. Kirkwood, 237 U. S. 52, Florida was permitted to 
prevent shipment out of the State in interstate commerce 
of citrus fruits that were immature or otherwise unfit for 
consumption. The export of low-grade, inferior fruit 
was controlled in the interests of promoting the prestige 
of the citrus industry, so important to the economy of 
Florida. 

These types of embargoes indicate the range of control 
which the States, with the approval of the Court, have 
laid on imports into and exports from a State. But in 
recent years the Court has gone much further. Im the 
extreme case of Breard v. Alexandria, 341 U. S. 622, a 
sharply divided Court upheld a Louisiana ordinance that | 
greatly burdened certain types of interstate commerce. O 
In America, there is a vast business in the solicitation of —_ 
subscriptions to national magazines and periodicals. So- 
licitors go from town to town, from State to State, knock- `- 
ing on doors end obtaining subscriptions to out-of-state s 
publications. Subseriptions obtained in that way 
amoun to about 50 percent of the — Zou =. 
circulation of our national magazines. Louisiana made 
it a crime for any solicitor to go to any home to solicit 
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regulatory schemes that require a permit from a federal 
agency before a particular interstate business may be con- 
ducted. Conspicuous are the certificates required of 
motor carriers and natural gas pipe-line companies. The 
power of the Congress to place those requirements on in- 
terstate commerce is clear. The lack of power of a State 
to exact the same or Rike conditions from an interstate 
business is equally well established. 

A State may not license the transport of railroad cars 
across a boundary river between two States. St. Clair 
County v. Interstate Transfer Co., 192 U. S. 454. It may 
not require a license from one engaged m the interstate 
express business. Crutcher v. Kentucky, 141 U. S. 47; 
Adams Express Co. v. New York, 232 U. S. H. 

Drummers—traveling salesmen—entering a State for 
the purpose of soliciting orders for out-of-state firms can- 
not be required to get a license or pay a tax for that priv- 
ilege. Robbins v. Shelby Co., 120 U. S: 489; Real Silk 
Mills v. Portland, 268 U. S. 325; Nippert v. Richmond, 
327 U. S. 416; Memphis Steam Laundry v. Stone, Pies 
U.S. 3389. $ = 

In absence of a contrary regulation by — a car- oe 
rier doing an interstate business may, however, be regu- = € 
lated in many ways by the State it crosses: registration — 
of the vehicle and obtaining of a driver’s license may be _ 
required (Sprout v. South Bend, 277 U- S. 163, —— —— 
operator can be forced to appoint — hom p ye ees 
tion of the vehicle in te rought (Hess v. P 
loski, 274 U.: S. 352, ES carrier 
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quirements of safety and security (Bradley v. Public 
Utilities Commission, 289 U. S. 92 Moreover, a State 
may, in the interests of sanitation — health, require the 
disposition of dead animals (not slaughtered for food) 
at disposal plants in the State and punish the transporta- 
tion of the carcasses out of the State. Clason v. Indiana, 
206 U. S. 439. But the power to deny the right to do an 
interstate business is a power rarely allowed a State. 
The State may not withhold a permit to operate a bus 
or a truck in interstate commerce because it deems the 
existing facilities adequate to handle the business. Buck 
v. Kuykendall, 267 U. S. 307. If interstate commerce is 
i be barred or prohibited or curtailed, it is the Congress 
that must do it. A State may not take such a drastic 
step, even to enforce its own laws. Thus IHinois was 
recently prevented from suspending the operations of in- 
terstate truckers for violation of its highway laws relative 
to the weight of vehicles. Castle v. Hayes Freight Lines, 
348 U. S. 61. Illinois could try the truckers for their 
violation of those highway laws and fine them or jail 
them. But the Court held that Illinois could not punish o 
them by suspending their operations. For that would —~ 
be the equivalent of depriving them of their interstate | — 
licenses, which had been granted them under federal Jaw. — = 
The power to tax the privilege of engaging in int Ree 
commerce, Hke the suspension — ym 
gives effective control over it. The power to tax 
privilege has been asserted over — by the State 
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showing that the agent was of good moral character and 
an agent for steamship companies. The law was plainly 
designed to prevent fraud on the public. The Court 
struck down the law as a regulation of foreign commerce. Š 
Di Santo v. Pennsylvania, 273 U. S. 34. That wasin 
1927. By 1941 there was a new Court when California vV. 
Thompson, 313 U. S. 109, was decided. 

That case involved a California statute, which — 
a license for every agent selling tickets for highway travel. 
It was sustained agaimst an agent who arranged for inter- 
state transportation. The agent was not engaged im inter- 
state transportation; therefore, said the Court, California 
was not seeking to license interstate trafic. The law was 
upheld as a method of protecting the publie against fraud, 

“peculiarly a subject of local concern and the appropriate 

subject of local regulation.” Id., 115- The ie Santo $ 
case was accordingly overruled. 

(3) Discrimination Against Interstate Crama —— 
Local trade or industry often seeks protection from or 46 
preference over products that reach the local market from BES 
other States. Local interests that are powerful in the : 
state legislatures can often get laws passed that give the — — 
desired protection or preference to the home — 
The legislators who pass those laws, the — who 
approve them, and the state courts that susta the 
often do not have the national interest in mind. Soit 
that over the years a host of diserimin: ory F eo 
_ against interstate commerce would ha -e flourished, bi 
_ for the vigilance of the Saptama & siti 
eae state regulations. — — 
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inspection. Flour manufactured locally was not required 

to be inspected. This law was condemned as discrimi- | 
natory against interstate commerce. Voight v. Wright, : 
141 U.S. 62. : 

Florida established a similar inspection system for 
cement brought into Florida from a foreign nation, while 
establishing no inspection for cement manufactured in 
Florida. The Court, noting that the purpose of the law 
was “to keep out foreign goods,” nullified this law, because 
it, too, contained a “calculated discrimination against 
foreign commerce.” Hale v. Bimco Trading Co., 306 
U.S. 375. : 

North Carolina exacted-a tax from non-resident sellers O 
that was not required of resident retailers: A New York > 
retail house rented a display room in a North Carolina ~~ 
hotel, took orders for goods, and had them shipped from è o 
New York. The tax on such a person was $250 a year, — x 
while the comparable tax on a regular retail merchant in > 
North Carolina was $1 a year. The tax on the New York 
merchant was accordingly held unconstitutional under | 
the Commerce Clause. Best & CaN. — 311 U- — ae 
454. sere ie Ae * ee . ec 3 

Some of the most striking eases illustrating the prin- 
ciple involve milk—a commodity so vital. to — health 
of the community that the right to local re fits 
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processing and distribution is well establ ishe. E 

beyond doubt is the principle that the Commerce Clause > 
prohibits a State from prohibiting the movement of 
milk into the State or its export out of the State. But 






— 





24 TAGORE LECTURE VHI 


This was an economic barrier against out-of-state com- 
petition which the Court held to be unconstitutional. 
The converse of this situation was presented in Hood & 
Sons v. Du Mond. 336 U. S. 525. Milk from New York 
State had long supplied Boston, Mass. The distributor, 
Hood. sought additional facilities in New York for its 
Boston — It was denied a permit by New York, 
because there was a shortage of milk in some of its cities, 
and New York thought these additional purchases in the 
New York market would be destructive of local inter- 
ests. The Court nullified the law. as inconsistent with 
the philosophy of the Commerce Clause that “our eco- 
nomie unit is the Nation,” and that every producer or 
merchant has “free access to every market in the Nation.” 
The city of Madison, Wisconsin, enacted an ordinance 
forbidding the sale of pasteurized milk in the eity, unless 
it was pasteurized and bottled at an approved pasteuriza- 
tion plant within five miles of the center of the city. An 
— distributor of milk was denied a license to sell 


ts milk in Madison, because its pasteurization plants — 
were more than five miles away. The Court concluded ~ 
that the ordinance was not a health measure because the — 
milk of the Ilinois distributor might be wholesome. Te — 


was, in the view of the Court, “an economic barrier 
tecting a major local industry against competition from 
without the State” and therefore unconstitutional under 
the Commerce Clause. Dean Milk Co. S5 Tn dison, 340 
Judges often disagree, as they did in the 
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trade, safe from state laws calculated to discriminate 
against interstate commerce. 

(4) Burdening Interstate Commerce—tThe arguments 
as to whether a state law placed an undue burden on inter- 
state commerce have created sharp divisions in the Court. 
Every state law touching or affecting interstate commerce 
is In a sense a burden on it. Some are quite incidental 
and quite unimportant. Others have a suffocating effeet, 
as severe as any discriminatory law. In between are laws 
of ail shades and degrees; and they have page sais a legion 
of cases. 

As I said earlier, some Justices have madad that 
the Court should not undertake to determine whether a 
state law burdens imterstate commerce. They have 
argued that the role of the judiciary should be restricted 
to determining whether a state law and a federal law are 
in conflict and whether a state law discriminates against 


interstate commerce. The view was recently reiterated — 
by Justice Black who said, “I think that whether state 


legislation imposes an ‘undue burden’ on interstate com- 
merce raises pure questions of policy. which the Consti- — 
tution intended should be resolved by tho > SS. 
Morgan v. Virginia, 328 U. S. 373, 387. = E foe 
That view, however, has not prevailed. The Court s 


to determine how great a burden a state law — — 


interstate commerce. That frequently entails w 
evidence, drawing nice lines, and mae a 
cult decisions on important policy qt | 
The cases where a State has bes 


sins. Chi | 
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26 TAGORE LECTURE Vil 


233 U.S. 685. It may require that guard posts be placed 
on bridges of an interstate railroad. New York, N. H. & 
H. R. Co. v. New York, 165 U. S. 628. It may mit the 
speed of interstate trains within city Lmits. Zrb v- 
Morasch, 177 U. S. 584. It may require an imterstate 
railroad to eliminate grade crossings. Erie R.Co.v. Pub- 
lic Utility Commissioners, 254 U. S. 394, 409, 412. It 
may require payment of fees for use of harbors, Cooley 
. Board of Wardens, 12 How. 299: Clyde Mallory Lines 
r Alabama, 296 U. S. 261. State laws have been sus- 
tained which abolish the car stove in interstate trams 
(New York, N.H.& H.R.Co.v. New York, 165 U.S. 628), 
which require locomotives to be supplied with electric 
head lights (Aflantic Coast Line w. Georgia, 234 U. S. 
280), and which make a caboose mandatory (Terminal — 
Railroad Assn. v. Brotherhood, 318 U.S. 1). Ast have 
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grade crossing was invalidated. Likewise in Cleveland & 
St. L- R. Co. v. Illinois, 177 U. S. 514, an Illinois law 
requiring interstate trains to stop at certain stations was 
struck down. And see St. Louis & S. F. R. Co. v. Com- 
mission, 254 U, S. 535: St. Louis-S. F. R. Co. v. Commis- 
sion, 261 U. S. 369. 

The crucial factor in this class of cases is the incidence 
of the particular law on the interstate activity or trans- 
action. See Union Brokerage Co. v. Jensen, 322 U. S. 
202, 210. If the local law materially restricts the free 
flow of commerce across state lines, or if it interferes with 
the interstate activity or busimess in matters with respect 
to which uniformity of regulation is essential in the na- 
tional interest, the law is unconstitutional. But how are 


such matters determined? What are the criteria for 


decision? 


Many questions are fairly debatable, both as — ae z 


the reasonableness of a state law and its wisdom or- 
propriety. If there is much to be said on both sides, the 
opinions of the Court say that the law must stand. ‘The 
question of the “burden” on Interstate commerce is “no P 
to be determined by weighing on the judicial seales the 
merits of the legislative choice and rejecting it if th 
weight of evidence presented i in Court t appears to | AVO) 2 
a different standard.” _ a Hi cay Dep 
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when applied to interstate trains. The case was tried in 
the Arizona courts and produced a voluminous record of 
9 large volumes containing over 4,000 pages of evidence. 
At the trial, there were extensive hearings lasting over 
five months. The record showed that: 


railroads often run over 100 freight cars on a train, 
sometimes as many as 125 or even 160 cars; 

this law would make the particular carrier which chal- 
lenged the regulation haul 130 per cent more trains 
in Arizona than would otherwise be. necessary; 

the additional cost to the two railroads traversing 
Arizona would be about one million dollars a year; 

the conversion and reconversion of train lengths at 
terminals delayed traffic and impeded efficient — 
operation ; 

it was not feasible to convert the trains into the 
smaller units at the border of Arizona and then 
reconvert them as soon as the trains left the State, — 
because of the absence of switching and other | 
facilities at those points; so it was necessary to Ž 
comply with the Arizona law long before the trains © = — 







two having the 70. car | — 
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the train lengths go unregulated than that local safety 
regulations be sustained. 

The Court was charged with acting as a “super-legisla- 
ture.” Id.. 78S. But whether that label is or is not 
deserved, the Court ın this type of case necessarily sits in 
judgment on a host of complex facts and sometimes ends 
up in disagreement with the _— decision. 

Morgan v. Virginia, 328 U. S. 373, is another case where 
the Court, in the interest of uniformity of regulation, 

validated a local law affecting interstate carriers. Vir- 
ginia required motor vehicle carriers (both interstate and 
intrastate) to segregate the white passengers from Ne- 
groes so that contiguous seats would not be oceupied by 
persons of different races at the same time. Violation of 
the law by the carrier was a misdemeanor. The driver 
was charged with supervising the seating requirement. 

A Negro, who was traveling imterstate, violated — 
segregation requirement and was tried and convicted. — 
His conviction was reversed on the ground that the Vig: — 
ginia law was unconstitutional. — : 

This interstate passenger was traveling. from — — 
Maryland through the District of Columbia. There was 
no segregation of passengers in the District. _ Moree Ove! — 
while a few States required segregation of passengers on è O 
buses, most States did not; and many absolutely r- forbade 
it. Passing from one type of — into another and 
of seats. This necessity of reseating th 
sengers to satisfy the — Tax ians — >! rt 
zennou zurden for inters 
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sengers required national uniformity, not diverse, con- 


tradictory, and confusing regulations by the States. 


(5) Taxing Interstate Commerce—The Constitution 


of the United States, like the Indian Constitution, 


has some explicit provisions relating to taxes that 





the States may not impose. These are im 
on imports or exports, y Article I, Section 
10, which I will discuss lates: I am — —— with 
taxes of a different character—sales taxes, use taxes, taxes 


on gross receipts, and the other types of taxes laid on inter- 


state businesses or interstate transactions by local taxing 
authorities. 

It is obvious that an interstate industry doing business 
in several States gets benefits and protection from each 
of them. Society offers many services to such firms. 


Police and fire protection are the obvious ones. High- — 
ways, water and light, health centers, parks, hospitals, 
the maintenance of courts for the administration of 
All who live in the commen ME as 3 


justice are others. 
fit by those services and should help pay for them. A 





tax on property located in the State raises no pols 7 


the question arises as to what property is: A 
reach of the State. Under our Constitution, 'a State 
barred by the Fourteenth A _ aepr 
any person of property “without due } 
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involved, it has probably conditioned much of what has 
been written about state taxation of interstate business. 

The field is far too vast to be covered in a brief space. 
A few illustrations involving various types of taxes will 
show the main contours of the law. 

First, there is the franchise tax. If a multi-state enter- 
prise had to pay a franchise tax on its entire capital stock, 
surplus, and profits to each of the States in which it oper- 
ated, it would be at a tremendous disadvantage compared 
with local industries It would, in other words, pay taxes 
which in practical effect placed an extra burden on the 
business because it was interstate in character. Realiza-  - 
tion of that problem has led to a — —— that — — 
taxes be apportioned. 

A case involving a Texas statute illustrates one — — 
of the problem. Ford Motor Company manufactures 
motor vehicles and parts in Michigan and has assembly — > 
plantsin Texas. The parts assembled in Texas are manu- aes 
factured outside that State; but most of the : — 
vehicles are sold in Texas. Texas had a franchise tax — 
that was a charge on such proportion of the outstanding _ ( 
stock, surplus, and undivided profits of a corporation as _ 














— or 
the gross receipts of its Texas business bore to its EPA 


wipte. The Court ie 2 E 
elaim that it violated both the Comn — 
process of law. Ford Motor ca v- 3 
331. : 


In International Harvester cox * 
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— 


Day, 266 U. S. 71. Ohio revised its law and used a dif- 

ferent formula to determine what part of a foreign cor- 

poration’s total capital stock represented its Ohio business 

and property. It first took half of the value of the issued 

capital stock and multiplied it by a fraction, the numera- 

tor of which was the value of the firm’s Ohio property and 

the denominator of which was the value of the firm’s total 

property. The other half was multiplied by another frac- 

tion, whose numerator was the value of the business done 

by the firm in Ohio and whose denominator was the total 

business of the company. ‘The sum of these two products 

was the tax base. This formula of apportionment was 

upheld under both the Commerce Clause and the Due 

Process Clause of the Fourteenth Amendment. The tax 

was held to bear a just relation to the value of doing 

business in Ohio, even though sales of goods manufactured 

in Ohio but sold outside the State, and sales in Ohio of — 

goods manufactured in other States, were counted as — 

business. — 
Any method of allocating to one State its fair share of — 

a nation-wide, unitary business is at best an approxima- . 

tion. Accounting is not an exact science. One account- _ — 

ing method may show no net income attributable to a 

particular branch; and yet a formula of | men oe 

may properly credit a portion of the profits of the toi — 

business to that branch. Such was the case in Butler — 

Bros. v. McColgan, 315 U. S. 501, involving the Due © 

Process Clause of the Fourteenth | Amendr 5 

Co Cl — * eri 

lem. In that case the verall 
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was not fairly calculated to assign to California that por- 
tion of the net income reasonably attributed to that State. 

A full analysis in a given case would entail an autopsy 
of a business year, appraising the various factors that con- 
tributed to the income. Some might be unitary and thus 
inseparable from the whole; others might reflect condi- 
tions purely local and hence mdigenous to particular 
branches. Where the formula on its face seems reason- 
ably related to business activities in a particular State, _— g 
the burden is on the taxpayer to show that the diversities — 
and character of a particular business cause the formula | * 
as applied to it to distort the values being taxed. Spek Be E 

An ad valorem tax on real property owned by an inter- 
state enterprise presents no Commerce Clause difficulties. 
But questions often arise when ad valorem taxes are levied 
on chattels or other personal property. Railroad cars are 
constantly entering and leaving the various States; yet 
during the taxable year a fixed proportion of the cars 
may be in one State. As early as 1891, the Courtheldit = = = 
comported with the Commerce Clause for a State to tax — es = | 
such proportion of the capital stock of a company asthe = — 
number of miles over which it ran cars in the — = ee. 
the total number of miles over which it ran cars in all the — 
States. Pullman's Car Co. v. Pennsylvania, 141 U. 23 |. ees 
That case did not involve an ad valorem tax; but i 
eemale aoa ie issis Barge L 
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counterpart—of another ruling of the Court, that where 
no specific railroad cars nor any average of railroad cars 
was so continuously outside the home State of the cor- 
poration as to be taxable by other States, the State of 
the domicile could tax the entire mass. New York Cen- 
tral v. Miller, 202 U. S. 584. Yet where the rolling stock 
or vessels are regularly outside the domiciliary State, it 
may not put an ad valorem tax on them. Standard Oil 
Co. v. Peck, 342 U. S. 382. Once the other States can tax 
on an apportionment basis, multiple taxation of the inter- 
state enterprise would result, if the State of the domicile 
could tax all the property. The problems of multiple 
taxation as applied to airlines are no different in substance 


from those involving barges and railroad cars, as our two — 


—— cases. Northwest Airlines v. Minnesota, 322 U.S. 
2 and Braniff Airways v. Nebraska Board, 347 U. S. 


590, illustrate. 

Gross receipts taxes on interstate enterprises present 
comparable problems. The name a State gives to a tax is 
not conelusive, so far as the results under the federal 


Constitution are concerned. Our Court is concerned less _ ia Zz 


with the name, than with the practical operation of the — oe 


tax. See Lawrence v. Tax Commission, 286 U. Sori 


i te 
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280. The name “gross receipts” tax was, indeed. held to 
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if duplicated by other States, would lead to a multiple tax 
burden being placed on the interstate business. 

At the other extreme is Erie Railroad v. Pennsylvania, 
158 U. S. 431, where a State levied a tax on the gross 
receipts from the tolls collected by one railroad from other 
interstate carriers for use of the former’s track in Penn- 
sylvania. The tax was sustained, for it reached only 
commerce carried on in the State and hence was appor- 
tioned to intrastate activities. 

In between those extremes are a multitude of cases, 
some closer to one extreme than the other, and presenting 
facts as complicated as the intricaties of modern business. 
Western Live Stock v. Bureau, 303 U. S. 250, involved ~— 
a gross receipts tax on amounts received from the sale of 
advertising space by one engaged in publishing news- 
papers and magazines in the taxing State and selling them 
in that and in other States. The tax was sustained under 
the Commerce Clause. because of the distinctly _ local 
nature of the business of preparing, printing, and publish- 
ing advertising matter. Of course. the business had in- 
terstate features. But there was no tax on the interstate — 
phase of the business and no possibility of other States | — 
repeating the tax and thus laying more than one on that nee: 
Phase of the business. eae - 

The same considerations saved the gross — — 
in Canton R. Co. v. Rogan, 340 U. S. 511. There the e 
receipts were earned from the handling of — — car- z 
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a New York purchaser. Delivery of the goods within the 
State for purposes of consumption was the local activity 
which the Court concluded was sufficient to sustain the 
tax. 

Adams Mfg. Co. v. Storen, 304 U. S. 7, held invalid 
the converse tax—a sales tax levied by the State of the 
seller upon receipts from goods manufactured there and 
sold in other States. The tax was on wholly unappor- 
tioned revenues from an imterstate transaction. | 

So far as sales fares were concerned, it seemed from 
those two cases that the Constitution permitted taxation 
of the transfer of possession to the purchaser within the 
taxing State but not taxation of the sale by the State of 
the seller, if the tax were not apportioned. In this regard, 
Article 286 of the Indian Constitution is relevant. That 
article provides, in part: 

*“(1) No law of a State shall impose, or authorise the | 
imposition of, 2 tax on the sale or purchase of ~~ — = 
such sale or purchase takes place— | 

“(aì outside the state .... a 
“Erplanation—For the purposes of sub-clause ae a oo 
sale or purchase shall be deemed to have taken place in 
the State in which the goods have actually been delivered — 
as a direct result of such sale or purchase for the pur ee 3 
of consumption in that State, ——— the fa we 
that under the general law relating to —_ £00 ods tl — — 
chase passed in another State. — 
— — ei Ps 
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the sales tax draws a line close to that drawn by Berwind- 
White and Storen under the United States Constitution. 

But the line drawn by the latter cases was soon to 
change. 

In McLeod v. Dilworth Co., 322 U. S. 327, Arkansas 
was not permitted to levy a sales tax on purchases of 
goods in Tennessee from Tennessee firms for consumption 
in Arkansas. Berrwind-White was not overruled. It was 
distinguished on the ground that in that case the seller 
had a sales office in New York, while in the McLeod case 
the seller maintained no offices in the taxing State but 
obtained his orders in Arkansas from traveling salesmen, _ 
by mail, and by telephone, and filed them in Tennessee. 
The sales were completed, said the Court, in New York, 
in the Berwind-White case; and in Tennessee, in the 
McLeod case. l 

The State of the seller was further curtailed in Free- 
man v. Hewit, 329 U. S. 249. There Indiana laid a tax 
on the proceeds of securities sold by a citizen of Indiana O 
through a broker on the New York exchange. The local — 
activity was receipt of income in Indiana. A tax on the © 
fees of the broker would. of course, be a tax on fees from _ 
interstate transactions. But receipt of the pre | 
the securities, after payment of the brokerage — 
as intensely local as receipt of the proceeds of any Ind —— 
property sold with saat sis eee een erstat 
agencies. Nevertheless, the rere held ne * t⸗ 
able by reason of the Commerce Clause. 
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The ground lost in the sales tax field has not been re- 
gained by resort to the use tax. <A tax imposed on the 
user has. of course, a solid basis, provided it is not dis- 
criminatory against interstate trade, since the local use 
in the State of destination is the taxable event—an event 
that occurs after interstate a has ended. Henne- 
ford v. Silas Mason Co., 300 U. S. 577; Southern Pacific 
Co. v. Gallagher, 306 U. S. 167. The Americaa constitu- 
tional law parallels at this point the Indian constitutional 
law, as reflected in Article 304 of the Indian Constitution 
and the important dictum of Bombay v. United Motors 
Lid., 16 Sup. Ct. Jour. 373, 379. 

Article 304 provides, in part: 

“Notwithstanding anything in article 301 or article 303, - 
the Legislature of a State may by law— 

“(a) impose on goods imported from other States any 
tax to which similar goods manufactured or produced in 
that State are subject, so, however. as not to discriminate 
between goods so imported and goods so ——— cok or 
produced . 

The deuei in the Bombay case is as follows: - © 

“Thus the States in India have full power of imposing ae 

what in American State legislation is called the use — 
gross receipts tax, ete., not to speak of the fam ` prop- 
erty tax, subject only to the condition that such tax is — 
imposed on all goods of the same kind produced or — 
factured in the taxing State, eee such taxation is 
undoubtedly calculated to fetter inter-S tra 
commerce. In other words, the / 
India is made to — way e 
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359, a chain store was operating both inside and outside 
Iowa. Iowa was allowed to make the chain responsible 
for the use tax on all purchases made at the Iowa stores 
and on orders placed at those stores but filled by ship- 
ments from out-of-state branches. The Court went fur- 
ther and required the chain to be collector for the use 
tax on orders placed by Iowa purchasers direetlh with 
out-of-state branches. That burden was exacted as part 
of the price of doing business in Iowa, there being no 
discrimination against interstate transactions. The same 
result was reached in General Trading Co. x. Tax Com- 
mission, 322 U. S. 335, where Iowa was allowed to make 
the out-of-state company its tax collector, though the 
company was doing business in Iowa only through travel- - 
ing salesmen who solicited the orders. 

But the State of the purchaser was denied such power 
in Miler Bros. Co. w. Maryland, 347 U. S. 340, though 
the seller’s contacts with the taxing State were hardly 
less attenuated. The seller did not have traveling sales- 
men in the taxing State; but it advertised there by news- 
papers, radio, aud drek sak Moreover, it commonly Ss ; 
made deliveries in the taxing State by truck. The effort 
to make the out-of-state seller collect the use tax was 
defeated not by the Commerce Clause, but by the Due 
Process Clause of the Fourteenth Amendment. The use _ 
tax collection cases are, indeed, more excursions into the = 
field of due process than into interstate — 
turn basically on whether the taxing S te has suffi 
contacts with the seller, _whethe it ha 
sufficient benefits to — nE hi — 2 
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laid by any State on Imports or Exports, shall be for the 
Use of the Treasury of the United States; and all such — 
Laws shall be subject to the Revision and Control of the _ 
Congress.” S 

The provision is somewhat analogous to Article 
286 (1}(b} of the Indian Constitution, which reads: 

“No law of a State shall impose, or authorise the impo- 
sition of a tax on the sale or purchase of goods where such 
sale or purchase takes place . . . in the course of the 
import of the goods into, or export of the goods out of, 
the territory of India.” = | 

The scope of the Import-Export Clause in the United 
States Constitution is not coterminous with that of the © 
Commerce Clause. As we have seen, the latter contains 
no specifie restrictions on the States; nor does it speak in > 
terms of taxes. It has, however, been construed as creat- 
ing an area of trade free from state interference, and yet 
not barring taxation whieh makes interstate commerce 
pay its way. The result has been an accommodation — 
between competing interests: on the one hand, the need — 
for interstate commerce to pay its fair share of the cost 
of local government; on the other hand, the need to avoid — 
discrimination against interstate commerce, or a levy on ~ i 
the privilege of doing it, or an undue burden on it. “But 2 & 
the Import-Export Clause contaims no such qualificati ons | 
It prohibits “any” tax on imports or exports w 4 
consent of Congress, witty but the one / 
inspection fees. | eee 
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Article 304 of the Indian Constitution allows the legis- 
lature of a State to “impose on goods imported from other 
States any tax to which similar goods manufactured or 
produced in that State are subject, so, however, as not to 
discriminate between goods so imported and goods so 
manufactured or produced.” But there is no such quali- 
fication or exception in the Import-Export Clause of the 
United States Constitution. None is expressed; nor has 
any been implied. And so the fact that a tax is not t 
discriminatory and would not be a “burden” on com- 
merce under the Commerce Clause tests does not save it 
under the Import-Export Clause. If the tax is on an 
import or export, it is unconstitutional save for the nar- DRA 
row exception stated in the Import-Export Clause. 

The major contests in this area have been waged over __ = 
when export has started and when import has ended. SEA S 

The United States Supreme Court first considered that = 
problem in 1827 in Brown v. Maryland, 12 Wheat. 419. 2 
It was there held that a State could not require importers =~ 


of foreign goods to take out a license and pay a fee for — oe 
conducting their business. That case created the “orig, = 
inal package” doctrine—a conception not entirely con- = 





genial to Indian constitutional law as Travancore — — 
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immunity. Waring v. Mayor, $ Wall. 110. But Hooven 


& Allison Co. v. Evatt, 324 U. S. 652, decided in 1945, 


went further and held that the immunity survives even 
where the importer holds the goods for his own use—in 
tħat case bales of hemp brought in from the Pacific for 
the manufacture by the importer into cordage. 

The export has started once delivery has been made to 
a common carrier for export. Spalding & Bros. v. Ed- 
wards, 262 U. S. 66. But such delivery is not a sine qua 
non. Other circumstances may show the same degree of 
certainty that the goods are headed overseas. That is 
true of oil, once it is pumped into the hold of a vessel fur- 
nished by the foreign purchaser for shipment abroad. 
Richfield Oil Corp. v. State Board, 329 U. S. 69. Buta 
purpose and plan to export the commodities are not 
enough. The goods must have entered the export stream 
before immunity attaches. And so a partially disman- 
tled plant that has been sold to a foreign purchaser, who 


— ito take it overseas, is taxable by a State until the — 


materials are actually committed to that destination. — 
The fact that title has passed and possession has been | 


taken for the purchaser is not sufficient. Emprone§ AA 


v. County of Merced, 337 U. S. 154. 
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have been active agencies in removing barriers that might, 
through gradual accretion, have either paralyzed the 
whole flow of commerce or produced a degree of Balkan- 
ization which would have altered the unitary character 
of the United States. Congress, of course, could have 
removed those barriers and probably would have done so. 
But the judiciary has perheps- moved with sp $ 
As a result of the case by case approach, there has been 
no great lag between the creation of the forbidden barrier 
or burden and its removal by the judiciary. 

The principles which govern in this field are simple to : 
state but difficult to apply. Their application produces . 
a great contrariety of opinion. Most of the major deci- 
sions have been by a divided Court. The fact that there 
is a five-to-four decision usually means that there is at 
hand a five-to-four problem. Judges are not perverse; 
they look for unanimity, not disagreement. And yet the : 
issues are usually so closely drawn in this part of the 
commerce field that differences are more common than 
agreement. — 

The reason is obvious. The competition is between ; = 
the requirements of free trade on the one hand and the — ee 
publie welfare and the need for local revenue on the: cy 
other. Interstate commerce should not be minia Ga 
all regulation and from all revenue measures impe 
local authorities. Interstate trade benefits as mut 
local laws as local trade, and should share with lo cal 
the burdens and costs of it. — ean st supply the — 
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The cases often bring imponderables into play. — 2 = 
The qaayrell-be thatthe predilections of a judge\influence _, PAS 


particular decisions. The balance may be so evenly cast 





that the result may turn on whether at heart the judge — Sk ee oY 
is more of a federalist than a states’ righter, or vice versa. _ eke $ 
Constitutions can say that commerce must be free; but eases oes 
over the years the courts will be largely the ones who will = si 
implement these provisions. That at least has been the _ ele ee 


American experience. And the performance of the judi- = 
ciary in that regard has, on the whole, g} ca highly © 2-2 = 
commendable record. A national area of free trade has AA 
flourished; yet interstate commerce has been required tos —— oe 
pay its way; it has not become either a lawless element = — = 






— 
of our society or so sacrosanct as to be immune from local Rate E ELET, 
regulation and control. — 
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a Tae Reaca or Due Process : 

E | The problem of man in the field of political science has 

or been not merely the establishment of a government, but | z 

— also the protection of the people against the government or 

E which was established. The problem is not peculiar to = 

E any people nor to any continent. It is universal, for peo- = — 

Ee ple are people whatever their race or color. Power isa — a = Fo 5 
heady thing no matter who holds it; those in power need rae 


checks and restraints lest they come to identify the com- — — 
mon good with their own tastes and desires, and their __ — 
continuation in office as essential to the preservation oky — 
the nation. As Oliver Cromwell said in 1654, “Of what — — 
assurance is a Law . . . if it lie in the same L = 
to unlaw it again? Is such a law like to be lasting? wo — 
will be a rope of sand; will giva o ee — 


= 


men may unbuild what they have built.” — 
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part levied from abroad and used to finance the cost of 
keeping control over the unruly Colonists. Parliament 
had authorized troops to be quartered among them. 
Through actions of the royal government the people had 
lost their right to assemble and to petition the govern- 
ment. Each of the Colonies later had a state govern- 
ment; and the people had seen four of those governments 
deprive citizens of their right to jury trial in civil cases. 
The people had seen their legislatures pass bills of at- 
tainder, sentencing men to death or banishment, without 
a trial by jury. They had seen legislatures allow worth- - 
less paper money to be used as legal tender to pay honest 
debts. They had seen legislators vote to impose a dis- 
criminatory tax on a free press. 
The American Colonists had also experienced: the lash 
of subservient judges, who did the bidding of the Crown : 
in crucial matters, including the use of unconscionable Sa pers 
search warrants. There were exceptions; for the Amer- — 
ican judiciary was not immune from the contagious in- 
fluence of the spirit.of independence sweeping the Amer- > — 
ican Colonies. There were also exceptions among the = = 
legislatures. The local bodies, representing the people, == — 
often stood adamant against the demands of the British A ES 
Parliament or the Royal Governors. 3 — E 
But when the separation from Britain had been com- 
pleted, memories of executive, legislative, ind jud È 
despotism were still fresh. Hence, one of the Ti ugs 
the Colonies did after they declared their i ence 
ras to amure the people of a Bill of Rights. 
June n 1776, a few weeke b sfore the Ar 
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of things at the time the Constitution was being drafted. 
The need for a federal government was emphasized by 
military, fiscal, and economic matters. The idea of a 
Bill of Rights to control the national government that 
was being created did not enter much into the delibera- 
tions. Yet, when the proposed National Constitution was 
published, the absence of a Bill of Rights applicable to 
the new federal government was noted as its main de- 
fect. At once, the demand for a national Bill of Rights 
arose from the towns and rural sections ahke, perhaps 
more from the latter than from the former. Im any 
event, all shades of opinion demanded a Bill of Rights 
to curb the new government about to be created. Thomas 
Jefferson expressed the sentiment when he wrote, “a Bill 
of Rights is what the people are entitled to against every 
government on earth, general or particular.” 

It seemed for a while that the Constitution might not 
be adopted, because of the absence of a Bill of Rights. 
Some States—Massachusetts and Virginia—refused to 
ratify, until they had been given assurances that a — 
of Rights would be adopted. , 

Consequently, as soon as the First Congress met, 
Amendments to the Constitution embodying a Bill of 
Rights were introduced. The main architect was James 
Madison of Virginia. The provisions of the Bill of 
Rights which Madison drew were not new, for he bor- 
rowed freely from the existing constitutions of the several 
States. Not all of the rights that were incorporated 
the new Bill of Tes were in — one — — ti 
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that were good for all places at any time of day or night, 
the ones that James Otis inveighed against as destroying 
the inviolate character of a man’s home. 

One of the most important rights—the right of free 
speech—was not contained in any of the state constitu- 
tions. The right to speak freely on the floor of the legis- 
lature, without being held to account to any court, was, 
of course, recognized by the state constitutions. This 
right had derived from the great Parliamentary struggle 
that had gone on in England in the sixteenth and seven- 
teenth centuries over the prerogatives of members of 
Parliament. The right of freedom of speech in Parlia- 
ment, defended by Peter Wentworth, John Elliot, and 
other unsung heroes, and finally engrossed in the English 
Bill of Rights of 1689, was firmly established in America 
by the time the Constitution was adopted. But free Ag ae ai 
speech in general was not held in such high estate. No Rar: eS a 
state constitution guaranteed it. Thomas Jefferson and —— 
James Madison, however, were its protagonists; and | 
their promotion of the guaranty gavetheAmendmentsa—_ 4 

east, As Charles Warren, Congress, The Constitu- 
tion and the Supreme Court (1930), 84, has said, “The 
right to freedom of speech, in general, as anew and sep- 
arate guaranty, was created by the First Amendment 1 — 
the Federal Constitutio mre — 
I will return Ister on to an analysis of the se sep 
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the best policy is found by experience to be as little re- 
garded by bodies of men as by individuals. Respect for 
character is always diminished in proportion to the num- 
ber among whom the blame or praise is to be divided. 
Conscience, the only remaining tiegs known to be inade- $ 
quate in individuals: In large numbers, little is to be 
expected from it. Besides, Religion itself may become a 
motive to persecution & oppression — These observations 
are verified by the Histories of every Country antient 
& modern.” I Farrand, The Records of the Federal 
Convention, 135- 

He pointed out that one of the principal objects in 
setting up a national government was “the necessity, of 
providing more effectually for the security of private 
rights, and the steady dispensation of Justice.” 

The desire to have a Constitution and a Bill of Rights 
was a desire to put certain rights beyond the immediate 
reach of government. Constitutions can, of course, be 
amended. But the amending process is usually slow 
enough to give passions time to cool and reason time to — 
take counsel. It well may be that guarantees which must | 
be written are less secure than those so embedded in the __ 
hearts of men that they need not be written. Cer~ et 
tainly Britain has for Englishmen a constitution which, © | 
though not written, is as enduring as human institutions _ 
can be. And Australia, though without a Bill of Rights, — 
practices and preaches a lively democratic creed that is — 
respectful of the rights of man. But in the persper = 
of history, written constitutions often s , hi; 
tion. That may well have been India’s | 
it was America’s. — — 
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wHo Rirhts ~tt was described by Madison as a — 

— against the Legislature and the Executive, a ae 
bulwark to be defended by the Judiciary. Speaking of À 
these proposed Amendments, Madison told his colleagues, 
“If they are incorporated into the Constitution, inde- 
pendent tribunals of justiee will consider themselves in 
a peculiar manner the guardians of those rights; they will 
be an impenetrable bulwark against every assumption of 
power in the Legislative or Executive; they will be natu- 
rally led to resist every encroachment upon rights ex- 
pressly stipulated for in the Constitution by the declara- 
tion of rights.” 1 Annals of Congress 439, First Congress, 
Ist Session, June 8, 1789. os GE ah eal 

On September 25, 1789, Congress proposed the Bill of Bee 
Rights. On December 15, 1791, it became a part of the Teg ears 
Constitution, when Virginia, by voting in the —— cae 
brought the number of ratifying States to the necess: 
three-fourths. The text of these first tex | 
to the Constitution is so important to this — that 
I have printed them as Appendix II.* 
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which the Bill of Rights has been employed in restraint 
of the Judiciary as well as the Legislative and Executive 
will be developed later. 

It was plain that great and important as was the Bill 
of Rights, it was limited to placing restraints on the Fed- 
eral Government, not on the States. The Bill of Rights 
was no deterrent to state action repressive of civil rights. 
So far as the Bill of Rights was concerned, the States 
could favor one religion over another, subsidize a church, 
limit freedom of speech, license the press, authorize un- 
limited search warrants, abolish the jury system, and con- 
duct their criminal trials in any manner they saw fit. 
The Bill of Rights limited federal, not state, officials. l 
lhe Bithet+-Rickhis strengthened, ikanni states aha 70 eee 
by making explicit in-the-Fonth-_Amendmiont thal powers 7 ef 
not delegated to the Federal Government are reserved to 
the States or the people. 

Today, the Bill of Rights acts as a restraint on certain 
conduct of the States. The manner in which it has come 
to have that effect is a significant chapter in American 
constitutional history that followed the Civil War. 


A. The Civil War Amendments. 


That war, under Lincoln, had as its main objective the 
maintenance of the Union against the actions of a rebel- _ 
lious minority of the States. The war Lincoln led was 
won; and the Union was saved. The slavery issue had 
ignited the conflict; and that issue continued to have — 
repercussions long after hostilities ended. It was re- — 
sponsible for the addition of three Amendments to the 
Constitution—the Thirteenth, Fourteenth, and ift ‘teent] 
which I have added as Appendix iit to this ` ectur 














The Thirteenth Amendment, which : bolishe 
veeri Pan a ae ur 
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to vote, became part of the Constitution on March 30, 
1870. Each of these Amendments vitally concerned the 
civil liberties of the people. They not only conferred 
political mghts on the emancipated slaves. They also 
placed other new restraints on state action. For present 
purposes, the crucial provision is in Section I of the Four- 
teenth Amendment: 

“No State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the 
United States; nor shall any State deprive any person 
of life, liberty. or property, without due process of law; 
nor deny to any person within its jurisdiction the equal 
protection of the laws.” | 

It is apparent at once that the prohibition is limited 
to action by the States.* “No State shall” are the words — 
used. We wiil see later how important that limitation is. _ 
Voluntary groups of citizens acting on their own and not 
under the sponsorship of a State are not barred from — 
discriminatory conduct. The individual businessman, > 5 
the individual property owner, the individual student— — 
these are all free to harbor and practice such discrimina- 
tions as they may choose, absent of course some- law of : 2 
2 State outlawing diserimination.** It is only when citi- S 
zens obtain the aid of a State in furthering their — 
criminatory practices that the Fourteenth Amendment _ 
is brought into play. It is only when a State aci E 
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ates. A State acts through various agents—sheriffs, 
posses, prosecutors, administrators, legislators, judges, 
governors and a host of other officials. Whatever the 
agency may be, the Fourteenth Amendment comes into 
operation, provided the agency acts for a State and does 
its bidding or effectuates its policy. See Shelley v. Krae- 
mer, 334 U.S. 1. Cases to be discussed later in the Lec- 
ture series will illustrate both the reach and the limitations 
of the concept of state action included in the Fourteenth 
Amendment. 

Prior to these Amendments the Constitution placed few 
restraints on state action. As previously noted, Article 
I, Section 10 barred the States from passing bills of at- : 
tainder, ex post facto laws, laws impairing the obliga- 
tion of contract or granting any title of nobility, and from 
doing certain other acts touching on imternational and 
fiscal affairs of the Nation. But apart from those few 
restraints, the Constitution had not undertaken to place 
beyond the reach of state action any civil rights of the 
citizens. 


B. Due Process and the Bill of Rights. E i : — 


I stated earlier that the Bill of Rights placed restraints — 
on the Federal Government, not on the state govern nen ——— 
That was the holding in the early ease a ar 
Baltimore, 7 Pet. 243. cc ee ee eran 
In that case, it was contended that the = ovision 
Fifth Amendment which prohibits the taki priv: 
property for public use without just comp 
-ated as a restraint ‘on the States as well as on n 


Se - ef Justice Marshall, s 


— ae 
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its judgment dietated. The people of the United States 
framed such a government for the United States as they 
supposed best adapted to their situation, and best calcu- 
lated to promote their interests. The powers they con- 
ferred on this government were to be exercised by itself; 
and the limitations on power, if expressed in general 
terms, are naturally, and, we think, necessarily applicable 
to the government created by the instrument. They are 
limitations of power granted in the instrument itself; not 
of distinct governments, framed by different persons and 
for different purposes.” Fd., 247. | 
There is persuasive evidence that when Congress wrote 
the Due Process Clause into the Fourteenth Amendment, 
the plan was to make the Bill of Rights applicable to the 
States.* Justice Black has reviewed that history in his — 
dissenting opinion in Adamson v. California, 332 U. S. 
46, 68.** This is not the place to relate that history. 
Certainly it is true that those who wrote the Due Process | 
Clause into the Fourteenth Amendment were not writing 
on a clean slate. They were using a phrase —— 
with meaning. Due process was both a substantive con- 
cept and a procedural concept. It meant that there were | 
some things government could not do to man. It also TE 
meant that if government proceeded against a — w 
had to proceed in a fair manner, avoidi ay rt ndi; — 
nities and certain unfair procedures. ] 
former was freedom of conscience and relig 
tive of the latter were ve — ins -ouns' 


w 
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written into the law of the land. They were reflected in 
the Bill of Rights, a list of guaranties that was good for 
all times and seasons, for peace and war, for all political 
regimes. Why should not the Bill of Rights be taken as 
the definition of that due process which was guaranteed 
by the Fourteenth Amendment? State and Nation would 
then be governed by the same code, when it came to civil 
rights. Due process would then have a rather specific 
and uniform meaning, drawn from the Constitution itself 
and not fashioned by judges to suit their own tastes. 

An alternative was to take the primary meaning of Due 
Process from the Bill of Rights, allowing it to be added 
to as new experiences showed new grievances and the need 
for protection against an exploitive government. 

If these alternatives were rejected, then Due Process 
as used in the Fourteenth Amendment was wholly unde- 
fined. It would have such meaning as judges from time 
to time might give it. That had the advantage of great 
flexibility. But it also had inherent dangers. For Due 
Process, like Natural Law, could come to reflect the indi- 
vidual idiosynerasies of the judge, his predilections, his 
favored economic creed or philosophical theory. The 
absence of guides or standards might allow judicial whim. 
or caprice to play havoc with legislative programs. 

Though I have always thought that the Fourteenth 
Amendment made the Bill of Rights applicable to the 

2 Se eee a case can be made out against inclu- 
sion of the Bill of Rights in the Due Process — of the 


— epee Ss 









anded| The Fifth Amenthuents Ge tie foie 
Anten banned the deprivation of a person’ ‘g Site 
liberty, or property without due process of law.” That — 


than it does i in the Fourteenth, if in the intter it is — 
a scope so broad as to include all of the Bill of F s- ies 
‘Moreover, some provisions of the Bin a — i S se emed <r 
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— 


example the right to jury trial in eases where the value 
in controversy exceeds twenty dollars. Experience con- 
vinced some that trial by judge might be preferred over 
trial by jury, at least in civil cases. The Fifth Amend- 
ment provides for presentment or indictment by grand 
jury in capital or other infamous cases. Some States had 
evolved a different practice, allowing prosecutions to be 
initiated on the information of the prosecutor. Students 
of criminal procedure often balked at the idea of requiring 
state prosecutions to be initiated by the grand jury route. 

And so the arguments were marshalled pro and con on 
the inelusion of the Bill of Rights mto the Due Process 
Clause of the Fourteenth Amendment. To date the 
Court has never accepted the view that all of the guar- 
antees of the Bill of Rights are applicable to the States 
as a result of the Fourteenth Amendment. Instead, the 
Court has proceeded on a selective basis and has included ~ 
or excluded those guarantees in light of its conception 
of “a scheme of ordered Liberty.” Palko V. Connecticut, 
302 U. S. 319, 325. 

In H — v. California, 110 U. S. 516, the Court hela 
that use of an information in place of the grand jury — 
indictment required in federal criminal cases by the Fifth © 
Amendment was not a violation of Due Process B 
employed in state prosecutions. 

Maxwell v. Dow, 176 U. S. 581, — — to oe 
the Utah system, whereby a criminal trial was conduc ted — 
before a jury of eight members rather than the tradi tional | 

twelve. The Court conceded that such a procedure in 
a federal court would violate the — to. trial by jury — 
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privilege against self-incrimination guaranteed by the 
Fifth Amendment. The question to be decided was 
phrased as follows by the Court: “Is it [the privilege 
against self-incrimination] a fundamental prineiple of 
liberty and justice which inheres in the very idea of free 
government and is the inalienable right of a eitizen of 
such a government?” Jd.,106. The Court answered this 
question in the negative, holding that the privilege against 
self-incrimination, secured against federal action by the 
Fifth Amendment, was not secured against state action by 
the Due Process Clause of the Fourteenth Amendment.* 

Substantial segments of the Bill of Rights, however, 
have been held to be included in the concept of Due 
Process as used in the Fourteenth Amendment. One such 
guarantee is the provision of the Fifth Amendment that 
private property shall not be taken for publie use without 
just compensation. Chicago, B. & Q. R. Co. v. Chicago, 
166 U. S. 226, held that that guarantee is applicable to 
the States, as well as to the Federal Government. 

In Gitlow v. New York, 26S U. S. 652, decided in 1925, 
the Court assumed, for purposes of the case before it, that 
freedom of speech and of the press were among the funda- 
mental rights protected by the Due Process Clause from 
impairment by the States. The Court held, however, 
that even if applicable, those guarantees had not — vio⸗ 
lated in the case at bar. | 

A similar result was reached in Whitney v. — 


274 U. S. 357, decided in 1927. There the Court held that _ 


the California Criminal Syndicalism Act, which prohibited — 


organization and membership in any group which — R = 


cated criminal syndicalism, was not a 
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In Fiske v. Kansas, 274 U. S. 380, decided in the same 
year as the Whitney case, the on was confronted with a 
criminal syndicalism act of the State of Kansas. The Act 
had been applied to sustain a conviction without any 
charge or evidence that the organization in which the 
defendant secured members advocated any erime, vio- 
lence, or other unlawful methods of effecting industrial 
or political change, and was therefore held invalid. The 
language of the Court was as follows: “Thus applied the 
Act is an arbitrary and unreasonable exercise of the police 
power of the State, unwarrantably infringing the hberty 
of the defendant in violation of the due process clause of 
the Fourteenth Amendment.” Id., 387. 

Thus, by 1931 Chief Justice Hughes, speaking for the 
Court in Stromberg v. California, 283 U. S. 359, could 
declare: “It has been determined that the conception of 
liberty under the due process clause of the Fourteenth 
Amendment embraces the right of free speech.” Fd., 368. 

In support of this proposition, he cited the Gitlow, Whit- 
ney, and Fiske eases to which I have referred. The 
Stromberg case involved a California statute which for- 
bade the displaying of any flag, badge, or banner as a sign, 
symbol or emblem of opposition to organized government. 
The state court had recognized the ambiguity of that pro- 
hibition, which might be construed to inelude peaceful 
and orderly opposition to a government by a political 
party out of power, including opposition by legal means 
and within constitutional limitations. The Court con- O 
cluded: “The maintenance of the opportunity for free __ 
political discussion to the end that government may be — 
responsive to the will of the people and that —— ma ae 
be obtained by lawful means, an opg essential J 
to the security of the Republic, is a fundamental — — ‘ip! te — 









face, and as authoritatively construed, is” so v rag AC 
indefinite as to permit the punishment of — 
this opportunity is repugnant to t > guaranty of | 





TAGORE LECTURE VIH 15 


In the leading case of Near v. Minnesota, 283 U. S. 697, 
the Due Process Clause was used to strike down an at- 
tempt at prior restraint of a newspaper, under a state 
statute which permitted suppression of a newspaper or 
periodical as a public nuisance. The Court stated: “It 
is no longer open to doubt that the liberty of the press, 
and of speech, is within the liberty safeguarded by the due 
process clause of the Fourteenth Amendment from inva- 
sion by state action.” Id., 707. 

Incorporation of the First Amendment has not been 
limited to the guarantees of free speech and a free press; 
but extends to all of the basic freedoms secured by that 
Amendment. 

Thus, in DeJonge v. Oregon, 299 U. S. 353. the Court 
struck down a criminal syndicalism law of the State of 
Oregon, under which a defendant had been convicted ~ 
solely because he had assisted in the conduct of a public 
meeting held under the auspices of the Communist Party. 
The Court held that this violated freedom of assembly. | 
The inclusion of this guarantee in the Due Process con- 
cept was explained as follows: “The right of peaceable — 
assembly is a right cognate to those of free speech and = —* 
free press and is equally fundamental. ... The very == 
idea of a government. republican in form, implies aright 
on the part of its citizens to meet peaceably pba au 
tion in respect to publie affairs — petition for a re as 
of grievances.” Id., 364.* EREA 
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The guarantee of religious freedom and t — : Spas 
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Amendment, are also included within the Due Process 
concept, as Murdock v. Pennsylvania, 319 U. S. 105, and 
Everson v. Board of Education, 330 U. S. 1, make clear. 

In the Murdock case, an attempt to impose a license 
fee on members of the Jehovah’s Witnesses religious sect 
engaged in distributing religious hterature was held in- 
vald as a restraint on religious freedom. ? 

In Everson, the Court declared that the “First ‘Amend 
ment, as made applicable to the states by the Four- 
teenth . . . commands that a state ‘shall make no law 
respecting an establishment of religion, or prohibiting the 
free exercise thereof. . ..” 330 U.S. 1, 8. 

Other safeguards included in the first eight amendments 
to the Federal Constitution have been held applicable to 
the States through the development of the “concept of 
ordered liberty.” 

A leading case in the development of that concept was 
Powell v. Alabama, 287 U. S. 45. Im that case, certain 
Negroes had been convicted of rape and sentenced to 
death without being afforded effective assistance of coun- 
sel. The Court was presented with a claim that Due 
Process embraced the right to counsel. Im de nin. — z 
this question, the Court considered the fact that. atl TI — ey 
twelve of the thirteen colonies had recognized og A 
counsel in criminal prosecutions, though: im 
instances it was Hrnited to the mars saunai 
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would be to ignore the fundamental postulate . . . ‘that 
there are certain immutable principles of justice which 
inhere in the very idea of free government which no mem- 
ber of the Union may disregard” ” Id., 71-72. 

The Court, however, has refused to hold that the re- 
quirements of Due Process are coterminous with i 
the Sixth Amendment. This view was stated as follows 
in Betts v. Brady, 316 U. S. 455: “. . . the Fourteenth 
Amendment prohibits the conviction and incarceration of 
one whose trial is offensive to the common and funda- 

















mental ideas of fairness and right, and while want of = = = 
counsel in a particular case may result in a conviction = = 
lacking in such fundamental fairness, we cannot say that Bee A 
the Amendment embodies an inexorable command that ` —— 
no trial for any offense, or in any court, can be fairly = = = 
conducted and justice accorded a defendant who isnot  §§ = © 
represented by counsel.” Id., 473. | E EE 

I shall defer a full diseussion of the right to counsel —— — ae 


a subsequent Lecture. Suffice it to say at present that — 
the right is applicable to proceedings in the courts of the — 
States in the more serious criminal prosecutions. Seo 
Massey Ya Moore, 348 U. S. 105. 

Considerable litigation has centered about the prob lem 
of self-incrimination. In Adamson v. California, 
ri Jersey, 211 U. S. 78, to which — ear w 
holding that the Fifth | | against 
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physical torture, including whipping and hanging. The 
State contended that this was merely an instance of self- 
incrimination which was not prohibited to the States by 
the Due Process Clause. The Court answered this con- 
tention as follows: “. . . the freedom of the State in 
establishing its policy is the freedom of constitutional 
government and is limited by the requirement of due. 
process of law. Because a State may dispense with a 
jury trial, it does not follow that it may substitute tral 
by ordeal. The rack and torture chamber may not be 
substituted for the witness stand. . . . The due process 
clause requires ‘that state action, whether through one 
agency or another, shall be consistent with the funda- 
mental principles of liberty and justice which le at the 
base of all our civil and political institutions” ... It 
would be difficult to conceive of methods more revolting 
to the sense of justice than those taken to procure the 
confessions of these petitioners, and the use of the con- 
fessions thus obtained as the basis for conviction and 
sentence was a clear denial of due process.” Id., 285-286. : 


A leading case is Chambers v. Florida, 309 U. S. 227, — 


where convictions of murder had been obtainecd by the — 
use of coerced confessions, obtained as a — 
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sules were admitted into evidence over his objections; and 
that was held to constitute a violation of Due Process. 

Further illustrations of the relation of the Bill of Rights 
to the Due Process Clause are furnished by Francis v. 
Resweber, 329 U. S. 459, and In re Oliver, 333 U. S. 257. 

In the former case, the petitioner had been convicted 
of murder and sentenced to death in the electric chair. 
The executioner threw the switch, but, presumably be- 
cause of some mechanical difficulty, death did not result. 
The defendant claimed that further efforts to electrocute 
him would violate the prohibition of the Eighth Amend- 
ment against cruel and unusual punishment. The Court 
held that, assuming this prohibition to be included within 
the scope of Due Process, it had not been violated by the 
facts presented in that ease. 

In re Oliver involved a conviction for contempt of court 
which had been obtained in the course of secret grand 
jury proceedings. The Court pointed out that, while 


secrecy was customary in the conduct of the Investigative 
function of the grand jury, it was a far different matter 


to use such procedure in a trial arising out of those pro- 


ceedings. The Court stated: “In view of this — 


historic distrust of secret proceedings, their inherent dan- — i = } 


gers to freedom, and the universal requirement of our 
federal and state governments Aat — — 
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Fifth Amendment's prohibition of double jeopardy, made 
applicable to the States by the Due Process Clause. The 
Court held that, assuming this guarantee of the Fifth 
Amendment had been violated, there was still no denial 
of Due Process. Justice Cardozo, speaking for the 
Court, stated: “Is that kind of double jeopardy to which 
the statute has subjected him a hardship so acute and 
shocking that our polity will not endure it? Does it vio- 
late those ‘fundamental principles of liberty and justice 
which lie at the base of all our civil and political institu- 
tions’? . .. The answer surely must be‘no.”” Td., 328. 
In Brock v. North Carolina, 344 U. S. 424, the trial 
judge declared a mistrial after two of the State's witnesses 
refused to testify, pending the outcome of their own eases. 
Later, when the cases of the witnesses had been disposed 
of and they were available once more, a new trial of the — 
defendant was held and he was convicted. He claim a 
this form of double jeopardy violated the Due Process — 
Clause of the Fourteenth Amendment. But his claim — 
was rejected by a majority of the Court, which held that 
the test laid down in Palko was satisfied, since the pro- 












cedure did not violate the essence of a scheme of order: ee 
justice.* Cf. Singh v. — 16 Sup. Ct. T Se — 





*Article 20 (2) of the Indian Cariptitation: rovides: “No 
aoe ceo One eee ee re 
once.” The Supreme Court in Hussain v. & 
Jour. 456, held that this Article — a 
“sutrefois convict” or ` “double jeog = The 


T FraAs 








TAGORE LECTURE Vill 21 


In Weeks v. United States, 232 U. S. 383, the Court had 
held that the provisions in the Fourth Amendment re- 
stricting search and seizure barred the use of evidence 
secured through illegal searches and seizures in prosecu- 
tions in federal courts. In Wolf v. Colorado, 338 U. S- 
25, a closely divided Court refused to apply a similar rule 
to actions in state courts. It was conceded that security 
against arbitrary intrusion by the police is implicit in “the 
concept of ordered liberty” as embodied in the Due 
Process Clause, so that were a State affirmatively to sanc- 
tion such action it would run counter to the guaranty of 
the Fourteenth Amendment. It was held, however, that 
Due Process does not forbid the admission of evidence ae 
obtained by an unlawful search and seizure. Therefore, Papeete Fk 
the effective sanction which the Weeks doctrine imposes : 
as a means of discouraging such unlawful searches and 





a statute but not required to proceed on legal evidence given on oath. eee te Ss 


In this case confiscation of gold illegally imported was held not I Wake — 












to bar subsequent proseeution of the importer for the offense. R eee 
The protection afforded by Article 20 (2) seems to be narrower — Ra 

than that embraced in the guarantee against double jeopar Capers 

tamed in the United States Constitution. The Indian me 

said in Venkataraman v. Union of India, 41 A_I. R. 375: — 
“In order to enable a citizen to invoke the © — ns 

(2) of Article 20 of the Constitutién, there must have be ot 

prosecution and punishment in .respeet of the same offen 

words ‘prosecuted and punished” are to — tdistribi 
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seizures is not available in state court prosecutions, so 
far as the provisions of the Federal Constitution are 
coneerned. 

Those guarantees that are protected against both state 
action and federal action are in a preferred position under 


our constitutional scheme. These inelude, substantive AE 
rights: —— —— 


freedom of speech 

freedom of the press | : 
freedom of religion 

freedom of assembly and 
compensation for property taken. 


They include also some procedural safeguards: — G 
the right to counsel in the more serious criminal 
the right to be free from coerced confessions — — 
the right to a public trial. Se 
Other basic rights may be added in the days — 
What is included or excluded depends much on the atti-  .  — 


tude of the individual Justices. Justice Holmes — — oe 
stated in popular terms that an act violates due process - 
“if it makes you vomit. ” He expressed the — — 
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was rather broadly and lberally interpreted to place a 
heavy restraining hand on state legislatures. It seemed 
for a while that the Due Process Clause had given the 
Supreme Court powers comparable to a super-legislature. 
For the Court had so construed Due Process in a sub- 
stantive sense as to curtail drastically the power of the 
States to legislate.* 

Santa Clara Co. v. Southern Pacific R. Co., 118 U. S. 
394, decided in 1886, was one starting point for develop- 
ment of that doctrine. The question im the case was 
whether a corporation was a “person”’ within the meaning 
of the Equal Protection Clause of the Fourteenth Amend- 
ment. Earher decisions had rejected the argument as 
being without substance. In Insurance Ca. ¥. New Or- 
leans, 1 Woods 85, Circuit Judge Woods answered the 
contention as follows: 

“The word person occurs three times in the first section, 
in the following connections: ‘All persons born or natu- —_ 
ralized in the United States’ | 
any person of life, liberty or property, ete——‘nor’ shall 








*During the course of the debates on the Indian Constitution — Tome: 
were discussions on the merits of including a Due Process Clause. — 
Thus, Pandit Thakur Dass Bhargava favored it; “This is only vic- — 
tory for the judiciary over the autocracy of the legislature. In fact — 
we want two bulwarks for our liberties. Ome is the Legislature and __ 
the other is the judiciary. But even if the aes carried away z 
by party spirit and is sometimes panicky the diciary will sav us 
from the tyranny of the legislature and the execut ee. 5 E N 
“In a democracy, the courts are- the ultimate efuge of the citiz 
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any state ‘deny to any person within its jurisdiction the 
equal protection of the laws. The complainants claim 
that this last clause applies to corporations—artificial 
persons. 

“Only natural persons can be born or naturalized; only 
natural persons can be deprived of life or liberty; so that 
it is clear that artificial persons are excluded from the 
provisions of the first two clauses just quoted. If we 
adopt the construction claimed by complainants, we must 
hold that the word ‘person,’ where it occurs the third time 
in this seetion, has a wider and more comprehensive mean- 
ing than in the other clauses of the section where it occurs. 
This would be a construction for which we find no war- 
rant in the rules of interpretation. The plain and evi- 
dent meaning of the section is, that the persons to whom 
the equal protection of the law is secured are persons born 
or naturalized or endowed with life and liberty, and con- 
sequently natural and not artificial persons.” J/d., 8S. 
And see the dissent of Justice Black in Adamson v. 
California, 332 U. S. 46, 68. | — 

The Nation knew that it was the Negro, not the corpo- Par ae 
ration, whose interests were to be protected by the Four- > — = 
teenth Amendment. See especially the dissenting opin- — 
ions in Connecticut General Co. v. Johnson, 303 U.S.77, 
83; Wheeling Steel Corp. v. Glander, 337 U. S. 562,576; ee — 
Adavison ¥: California, 332 U. S. 46,68. But the Chief  — 
Justice interrupted counsel during oral argument in the © 
Santa Clar§ case to say, “The Court does not wish to hear _ 


pë. 










bids a State to o deny to any } * on W ithin i sj 





TAGORE LECTURE VIII 25 


made it essential to enact legislation for the protection of 
the publie interest, the Fourteenth Amendment became a 
shield and a sword for protection of the vested interests. 

One notable area involved price regulation. In re- 
sponse to the demands of midwestern farmers, who were . 
being subjected by the railroads to excessively high freight 
rates, state legislatures set maximum rates for storage of 
grain. In Munn v. Illinois, 94 U. S. 113, the Court had 
taken a liberal view in favor of the validity of such legis- 
lation. The power of the States to regulate industries 
“affected with a public interest” was upheld, and the char- 
acter of such business was broadly defined. The Court 
stated: 

“We know that this is a power which may be abused: 
but that is no argument against its existence. For pro- 
tection against abuses by legislatures the people must 
resort to the polls, not to the courts.” Fd., 134. 

Shortly after the Court held that corporations were 
“persons” within the meaning of the Fourteenth Amend- 
ment, a series of inroads were made on the Munn doctrine. _ 

Chicago, M. & St. P. R. Co. v. Minnesota, 134 U.S. —— a 
involved a state statute which provided that the —— 
by a state commission were to be final and * aes 
the question what are equal and reasonable : 
statute was held to be invalid, and ratemakin 
to become a judicial, not a legislative prerogativ 

A long chapter in 1 ng started in _ 
Smyth v. Ames, 169 U. S. 466. The details of * 
taking have no —_ in eg pres mt Lecture A 
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It was well established that public utilities could have 
their rates fixed by publie authorities. What about the 
prices charged by other businesses? 

Tyson & Bro. v. Banton, 273 U. S. 418, involved a New 
York statute which forbade the resale of any theatre 
ticket at a price in excess of fifty cents above that printed 
on the face of such ticket. The Court held that only a 
narrow group of enterprises were subject to price regula- 
tion, and that theatre tickets were not included: 

“A business is not affected with a public interest merely 

because it is large or because the public are warranted in 
having a feeling of concern in respect of its maintenance. 
Nor is the interest meant such as arises from the mere 4 
fact that the publie derives benefit, accommodation, ease 
or enjoyment from the existence or operation of the 
business . ... 

“ _ . a business or property, in order to be affected 
with a public interest, must be such or be so employed 
as to justify the conclusion that it has been devoted to a 
public use and its use thereby, in effect, granted to the 
publie.” Id., 430, 434. SS 

In Williams v. Standard Oil Co., 278 U.S. 235, the Court = ; 
held that the business of dealing in gasoline was not a Da 
business “affected with a publie interest” and — 
not subject to price regulation by the States. = — — = 

The Court had held in Adams v. Tanner, 244 U.S: G 
that a State could not forbid employment — fren = 
receiving fees from the workers for whom they found è 
employment. In Ribnik v. McBride, VT U. S. 3: 350, ibe 
Court went further and held that | = state | ae a even 
fix the fees which such an age right charge for his | 
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occurred in the labor field. In the famous case of Loch- 
ner v. New York, 198 U. S. 45, the Court held that regu- 
lation of working hours by the States was prohibited as 
an interference with “liberty of contract.” The ma- 
jority held that the general right to make a labor contract 
was part of the “liberty” protected by the Due Process 
Clause, and that the statute in question interfered with 
this right. — — — — 

J hik the Kiné of the potee- perer—hes 
reached and passed in this case. There is, in our j 
ment, no reasonable foundation for holding this 


following the trade of a baker 
nd if, therefore, a proper cas 





— — 4s =o- d == 


— Holes — a ideas in — he vig- 
orously attacked the Court’s efforts to fasten particu- 
lar economic theories upon the country. I quote it at 
length because it was to become the majority view before ; 
many years passed. a 









“This case is decided upon an economic theory which = eee 
large part of the country does not entertain. If it WE == 
a question whether I agreed with that theory, I shoud Ý = 


desire to study it further and long before makn 
mind. But Ido not conceive manm duty, bec 
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more modern one is the prohibition of lotteries. The 
liberty of the citizen to do as he lkes so long as he does 
not interfere with the liberty of others to do the same, 
which has been a shibboleth for some well-known writers, 
is interfered with by school laws, by the Post Office. by 
every state or municipal institution which takes his 
money for purposes thought desirable, whether he kes 
it or not. The Fourteenth Amendment does not enact 
Mr. Herbert Spencer's Social Staties. . . . aconstitution 
is not intended to embody a particular economic theory, 
whether of paternalism and the organic relation of the cit- 
izen to the State or of laissez faire. It is made for people 
of fundamentally differing views, and the accident of our 
finding certain opinions natural and familiar or novel and 
even shocking ought not to conclude our judgment upon — 
the question whether statutes embodying them conflict 
with the Constitution of the United States. 

“General propositions do not decide concrete cases. 
The decision will depend on a judgment or intuition more 
subtle than any articulate major premise. But I think ~— 
that the proposition just stated, if it is accepted, will — 
carry us far toward the end. Every opinion tends to be- SRS 
come a law. I think that the word liberty in the Four- a 
teenth Amendment is perverted when it is held to prevent _ ES 
the natural outcome of a dominant opinion, — it can — 
be said that a rational and fair man H 
admit that the statute proposed would- ringe f 
mental principles as they have been understood by 
traditions of our people and our law. _ — d pen not n 
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prevented regulation by Congress of minimum wages for 
women in the District of Columbia. The Court turned 
once more to “liberty of contract,” explaining: | 

“In making such contracts, generally speaking, the par- 
ties have an equal right to obtain from each other the 
best terms they can as the result of private bargaining.” 
Id., 545. 

The Adkins decision was applied to the States, under 
the Due Process Clause of the Fourteenth Amendment, in 
Morehead v. New York, 298 U.S. 587. 

The Clause was also used to frustrate efforts of labor 
to perfect its strength through organized, disciplined 
unions, as illustrated by Adair v. United States, 208 U. S. 
161, and Coppage v. Kansas, 236 U. S. 1. 

In Adair, the Due Process Clause of the Fifth Amend- 
ment was used to strike down an Act of Congress which 
attempted to outlaw discrimination by imterstate carriers 
against those employees who engaged in union activities. —_ 
An employee had been discharged because of his union 
activities, in violation of the Act. Im explaining why _ 
such legislation was invalid, the Court stated: — 

“It was the legal right of the defendant Adair—however ce 
unwise such a course might have been—to discharge _ 
Coppage because of his being a member of 2 labor organ- — ie = 
ization, as it was the legal right of Coppage. if he ma fit = = 
to do so—however unwise such a course on his part might =— 
have been—to quit the service in which he was e ngaged, 
because the defendant employed some pı as who were 
not members of a labor organization. — In all such partic- 
ulars the employer and the em; é equality of 2 
no and any legislation that stur 
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employment. Such contracts had served to curtail the 
growth of labor organizations, for the individual employee 
was in no position to resist the demands of an employer 
who requested such a contract. The following is indica- 
tive of the Court’s attitude toward labor organizations in 
that era: 

“The Act . . . is intended to deprive employers of a 
part of their liberty of contract, to the corresponding ad- 
vantage of the employed and the upbuilding of the labor 
organizations. But no attempt is made, or could reason- 
ably be made, to sustain the purpose to strengthen these 
voluntary organizations, any more than other voluntary 
associations of persons, as a legitimate object for the exer- 
cise of the police power. They are not public institutions, 
charged by law with public or governmental duties, such 
as would render the maintenance of their —— a 
matter of direct concern to the general welfare.” id: 
16-17. 

Rate regulation and employer-employee relations were — 
not the only areas in which the Court used the Due | — 
Process Clause of the Fourteenth Amendment to strike — 
down state laws regulating busimess and industrial prac- — $ 
tices. A state statute, aimed at chain stores, forbade a * — 
corporation from owning a drug store unless the stock- __ 
holders were licensed pharmacists. That law was str ok 
down in Liggett Co. v. Baldridge, 278 U. S. 105. _ Ast ate 
statute attempting to limit the number of ice d lealers ina æ 
given area met a similar fate. New —— Cae: 
105 Uo bres ue See also yer V. Louisic 

Packing Co. v. Court of 
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loaf of one class from being increased in size until it could 
be sold for a loaf of the next larger standard size. The 
Court considered the merits of the measure as a means of 
preventing fraud (an end which was concededly legiti- 
mate) and determined that a better means should have 
been found to effectuate the legislative intent. There- 
fore, the measure was held invalid. Justices Brandeis and 
Holmes dissented, pointing out: 

“To decide, as a fact, that the prohibition of excess 
weights ‘is not necessary for the protection of the pur- 
chasers against imposition and fraud by short weights’; 
that it ‘is not calculated to effectuate that purpose’; and 
that it ‘subjects bakers and sellers of bread’ to heavy bur- 
dens, is, in my opinion, an exercise of the powers of a 
super-legislature—not the performance of the constitu- 
tional function of judicial review.” Id., 534. 

Beginning in the 1930’s, the Court gradually desisted 
from using the Due Process Clause of the Fourteenth 
Amendment to defeat social legislation. Precedents were 
overruled, their underlying philosophy was rejected, and — 
the hberal attitude first voiced in Munn v. — 94 Fo 
U. S. 113, was once more adopted. — 

One of the first areas to witness the change was that == 
of price regulation. In Tagg Bros. v. United States, 280 za 
U. S. 420, it was held that an Act of Congress which pro- — 
vided for regulation of the charges of —— agents 
at stockyards did not violate the Due Process: Clause of 
the Fifth Amendment. __ ea ee eae 

- O'Gorman & Young v- Fagod ha. Co., 282 U. $ — 
upheld the power of the States to rs culate insurance 
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of Due Process. The Court upheld the provision, reject- 
ing the contention that price regulation was to be regarded 
as particularly suspect. Nebbia v. New York, 291 U. 8. 
502. In adopting a liberal view of the class of businesses 
affected with a public interest, the Court stated: 

“If the law-making body within its sphere of govern- 
ment concludes that the conditions or practices in an in- 
dustry make unrestricted competition an inadequate 
safeguard of the consumer's interests, produce waste 
harmful to the public, threaten ultimately to cut off the 
supply of a commodity needed by the public, or portend 
the destruction of the industry itself, appropriate statutes 
passed in an honest effort to cerrect the threatened con- 
sequences may not be set aside because the regulation 
adopted fixes prices reasonably deemed by the legislature 
to be fair to those engaged in the industry and to the 
consuming publie. And this is especially so where, as 
here, the economic malad justment is one of price, which 
threatens harm to the producer at one end of the series © 
and the consumer at the other. The Constitution does 
not secure to anyone liberty to conduct his business — — 
such fashion as to inflict injury upon the pubie st Wa 
or upon any substantial group of the — 
trol, like any other form of regulation, is uncor 
only if arbitrary, discrimimatory, or demonstrab: 
vant to the policy the legislature is free to m 
hence an unnecessary spd inwarr — ate 
individual liberty.” Jd., 538-539. _ 
_In Olsen v. Nebraska, 313 —— * 
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A Nebraska constitutional amendment and a North 
Carolina statute provided that no person should be denied 
an opportunity to obtain or retain employment because 
he was or was not a member of a labor organization. 
These “right-to-work” statutes forbade employers to enter 
into “closed shop” agreements, obligating themselves to 
exclude persons from employment because they were not 
members of labor unions. The Court, rejecting the views 
of Coppage and Adair. refused to strike down these meas- 
ures as violative of Due Process. Lincoln Union V. 
Northwestern Iron Co., 335 U.S. 525- 

In Asbury Hospital v. Cass County, 326 U. S. 207, a 
statute of North Dakota required corporations, owning 
farm land not reasonably necessary in the conduct of 
their business, to dispose of it within ten years after the — 
effective date of the Act. <A foreign corporation owning 
farm land, which it had acquired prior to the Act, chal- 
lenged the validity of the statute. The Court upheld the | 
statute. — 

California Automobile Assn. v. Maloney, 341 U. S. 105, 
involved a state statute which required all liability in- 
surers in the State to participate in a plan for — 
ing applicants for automobile liability insurance who were — 
unable to obtain such insurance through ordinary chan- a 
nels. One insurance company, which was enga 
writing insurance for members of an automobile club ł v- 
ing a select membership, complained that the plan would > 
require it to write insurance for nonmembers who were __ 
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entitled to vote, might absent himself, on eleetion days, 
from his employment for four hours, while the polls were 
open, and that it would be unlawful for an employer to 
deduct wages for that absence. The Court stated: 
“The public welfare is 2 broad and inclusive concept. 
The moral, social, economic, and physical well-being of 
the community is one part of it; the political well-being, 


another. The police power which is adequate to fix the 


financial burden for one is adequate for the other. The 
judgment of the legislature that time out for voting 
should cost the employee nothing may be a debatable one. 
It is indeedwoneceded by the opposition to be such. But 
if our recent cases mean anything, they leave debatable 


issues as respects business, economic, and social affairs to 


legislative decision. We could strike down this law only 
if we returned to the philosophy of the Lochner, Coppage, 
and Adkins cases.” Id.,424425. And see Williamson v. 
Lee Optical, 34S U. S. 483. 

This does not mean that legislators — — — 
that the States can enact any laws they choose, that there 
are no limits to regulation. While the Court these « 
does not strike down laws because it deems them unwise, 
improvident, or inexpedient, it stands ready to act once 


the outside limits have been bee What — : ‘its es — 
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which made it a crime for a person who had been con- 
victed of a crime of violence or who was a fugitive from 
justice to receive any firearm or ammunition whieh had 
been shipped in interstate commerce. The critical provi- 
sion of the Act stated that “the possession of a firearm or 
ammunition by any such person shall be presumptive evi- 
dence” that the firearm or ammunition was shipped in 
interstate commerce. 15 U. S. C. § 902 (f). 

Tot, who had a eriminal record in the state courts, was 
found in New Jersey in possession of a pistol manufactured 
in Connecticut and shipped by the factory to Minois. 
There was no evidence that Tot had received the pistol 
from an interstate shipment. Unless he had so received 
it, the federal prosecution would fail. The government, 
therefore, relied on the presumption stated in the statute. 


Tot was convicted and his conviction was set aside.* Due 


process, said the Court, requires that “there be a rational 
connection between the facts proved and the fact ne 
sumed.” Id., 467. “... where the inference is so 





strained as not to have a reasonable relation to the eir- 


cumstances of life as we know them, it is not con 
for the legislature to create it as a rule gover 
procedure of courts.” 7d.,468. . —— 

Due presen Ju eee tinues to 
substantive, as well as a significance 
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not limitless, is broad. The judiciary no longer sits as a 
super-legislature. The judiciary no longer undertakes to 
measure the constitutionality of legislation by the stand- 
ards or requirements of any particular school of economic 
thought. 


D. Privileges or Immunities. 


We have seen how the Due Process Clause was used to 
curtail the power of the States to pass reform legislation, 
aimed at protecting the citizen against abusive practices 
of business groups. It seemed at times that another 
clause of the Fourteenth Amendment might be used with wa 
the sam effect. That result was, indeed, = . 
avoided by only the narrowest. of margins. coats 
The Fourteenth Amendment provides that, “No State — 
shall make or enforce any law which shall abridge the == 
privileges or immunities of citizens of the United States.” ae ee 
The words “privileges” and “immunities” are not defined. = ž 
What is their reach? A case from Louisiana put the Ae 
problem squarely and directly, shortly after the —_ Ns E S 
teenth Amendment was ratified. ale eS S 
The legislature of Louisiana (under the — ha cs 
“carpet bag” government imported from the North to rule —__ 
the State in the turbulent days following the Civil V ra 3 AN 
passed a statute granting to one —— nonopoly of 
the slaughterhouse business in certain p: — — 
the City of New Orleans. This law dep 
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was the right to be free of state-created monopolies. If 
the claim was correct, then each citizen had an undefined 
set of “privileges” and “immunities,” — SS 
— state action. — 





The Caurt — seas — Šain pointing 
out that it would seriously disturb the balance between 
State and Nation, constitute a great “departure from the 
structure and spirit of our institutions,” “fetter and de- 
grade the State governments by subjecting them to the 
control of Congress, in the exercise of powers heretofore 
universally conceded to them of the most ordinary and 
fundamental character,” and radically change “the whole 
theory of the relations of the State and Federal govern- 
ments to each other and of both these governments to the 
people.” Id., 78. 

The privileges or immunities, guaranteed against state 
action, are not “those which belong to citizens of the States 7 
as such.” Id., 78. The Fourteenth Amendment pro- 
tects only those “privileges” or “immunities” “which — — 
their existence to the Federal government, its National - 
character, its Constitution, or its laws.” Id., 79. peor 
federal rights include the right to go to the seat of govern- as 
ment and seek its protection (Crandall v. Nevada, 6 Wal | 
35), the right to free movement interstate (cf. Edwards v 
California, 314 U. S. 160), the right to] abeas corpus, th 
right to protection ¢ on the high a oreign nati 
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Charles Warren, I} The Supreme Court in United States 
History (1937), 542-543, wrote that the ruling im the 
Slaughter-House Cases was “undoubtedly in accord with 
the temper of the times. The country was tiring of the 
extensions, and, in some circumstances, usurpations of 
Federal power which had been the natural outcome of 
war and of war necessities. The decision marked the end 
of the great centralizing, Nationalistic movement, and the 
beginning of a reaction towards the enhancement of the 
powers of the States.” ; 


The protection sought by the businessmen of Louisiana 


under the Privileges and Immunities Clause of the 
Fourteenth Amendment was also denied under the Due 
Process and Equal Protection Clauses. 


So it was that the sovereignty of the States was pro- 
tected by the narrowest of margins. Had the minority — 
in the Slaughter-House Cases prevailed, the alteration in 


the American federal system would have been as baat 


as it would be in India if the items on the State ae were - 
transferred to the Concurrent List. 7 
The judicial definition of the “privileges € or — 








of national citizenship has been a rather narrow one.* i "he — 


broad definition advoeated by the minority in the. 


terhouse Cases has never been adopted. ‘The fe sowing 
pg ES wee ae ae : 


rights have ‘bees denied — — 
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“In Toomer v. Witsell, 334 U. |S. 385, 305, the ‘ourt held that 
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practice law in a state court (Bradwell v. State, 16 Wall. 
130); the Eighth Amendment's prohibition against cruel 
and unusual punishment (In re Kemmler, 136 U. S. 436); 
the Seventh Amendment’s guarantee of a jury trial in 
civil cases ( Walker v. Sauvinet, 92 U. S. 90); the Second 
Amendment's — of the people to bear arms (Presser v. 
Ilinois, 116 U. S. 252); the Fifth and Sixth Amendments’ 
requirements of jury trial in criminal cases and prosecu- 
tion by indictment (Maxwell v. Dow, 176 U. S. 581); the 
right to sell liquor (Bartemeyer v. Iowa, 18 Wall. 129); 
the right to suffrage (Minor v. Happersett, 21 Wall. 162, 
Breedlove v. Suttles, 302 U. S. 277); the right to display 
the flag for advertising (Halter v. Nebraska, 205 U.S. 34); 
the privilege against self-incrimination guaranteed by the 
Fifth Amendment (Twining v. New Jersey, 211 U.S. 78); Gc. 
the right to fraternity membership in a state college — Sao 
(Waugh v. Board, 237 U.S. 589); the right to graze sheep. = 
gv + public lands (Omaechevarria v. Idaho, 246 U. S. 343); = 


the right to inheritance, free of death taxes (Marwell v. ae — — 
Bugbee, 250 U. S. 525); the right to attend a state uni- ie 
versity (Hamilton v. Regents, 293 U. S- 245); the right es 










to membership in an oath-bound association (Bryant — — — 
Zimmerman, 278 U. S. 63); the right to avoid d JUDIE ; 
jeopardy, as guaranteed by the Fifth Amendment (P. alko 
z. Connecticut, 302 U. S. 319); and the — to run f 
— office (Snowden v. Hughes, 321 U. 8.1 
In Hague v. C. I. O., 307- U 8 496, a few 


ore — — ERA yi 


of the Cours expressed the view that fee 
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of loans of money in States other than his State of resi- 
derce, is a privilege or immunity of national citizenship 
protected against state action by the Fourteenth Amend- 
ment. The Colgate case struck down a Vermont law, 
taxing interest on money loaned outside Vermont, while 
exempting interest on loans made within the State. 
The privilege of acquiring, owning, and receiving income 
from investments without the State was held to be a 
privilege of federal citizenship. The alarms sounded by 
Justice Stone in his dissent were not false ones. If the 
doctrine of the Colgate case had prevailed, the ground lost 
under the Due Process Clause might. well have been re- 
gained under the Privileges and Immunities Clause. But 
the Colgate case was short-lived, being overruled in 1940 
by Madden v. Kentucky, 309 U. S. 83, which held that 
such financial activities were not privileges of national 
citizenship. And see Snowden v. Hughes, 321 U.S. i. 
Today, therefore, the Court stands firmly with = ma- igs 
jority view in the Slaughter-House Cases. a 
While the Constitution of India does not contain a Due fe 
Process Clause, it does contain limitations on arbitrary — eee 
legislative action in the area of social legislation by virtue. =~ 
of Article 19 (1)(g), which provides that all citizens shall _ 
have the right to carry on any profession, rade, or busi- 
ness, subjes to the reasonable restrictions pi ovided fe 
ties of this provision is s Rp d by the decisior 
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dealer from carrying on such business violated Article 
19 (1) (g). And see Bombay v. Balsara, 14 Sup. Ct. 
Jour. 478: Yasin v. Town Area Committee, 15 Sup. Ct. 
Jour. 162; Rajasthan v. Nath Mal, 41 A. I. R. 307. Thus 
the result reached in the Ahmed case on the basis of Arti- 
cle 19 (1)(g) was analogous to that which was sought in 
the Slaughter-House Cases, though on a much narrower 
basis than that advanced in the latter case.* 

In the latter 1940's, it appears that the Government of 
Uttar Pradesh decided to run its own buses on public 
thoroughfares, and eventually decided to establish a state 
monopoly in this area. At first, an attempt was made to 
achieve this result under the Motor Vehicles Act, which 
provided for permits to operate such vehicles. Pursuant 
to that plan, the transport authorities began to cancel and 
refuse permits to private operators. In Moti Lal v. Uttar 
Pradesh, 38 A. I. R. 257, the High Court of Allahabad held 
that such nationalization of an industry was not possible 
by mere executive action without supporting legislation. os 

Thereafter, the state government passed legislation de- — 
signed to authorize such a state monopoly of road trans- 
port, and the validity of this legislation came before the 
Supreme Court of India in Amad v. Uttar Pradesh, 17 — 
Sup. Ct. Jour. 819. Í After this law became effective, Ai = — E 
cle 19 was amended so that it now fg were permits 
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nationalization. % Hence oy 
— atthetimeofthe—tet. The Court proceeded to decide 
whether such a state monopoly could be regarded as a rea- 


sonable restraint on the rights of private bus operators to 
carry on their trade. In holding that the monopoly was 
not such a reasonable restriction, the Court stated: “In 
order to judge whether State monopoly is reasonable or 
not, regard . . . must be had to the facts of each partic- 
ular case... .” Id., 738. One factor which was re- 
garded as of importance in the case was that many private 
bus operators would be put out of business and deprived 
of a chance at a livelihood without receiving any compen- 
sation, thus violating the spirit of Article 39 (a) of the 
Directive Principles.** 

A contention that the legislation conflicted with Article 
14*** by discriminating in favor of the State was rejected. 
But the court held that, while no tangible property was 
being taken, the Government was depriving the bus oper- - 
ators of the business of running buses on public roads, and == 
therefore the legislation conflicted with Article 31 2) “4 ERE eS 


a taking of property without compensation. poe ra 
The Supreme Court of India has not applied the doc- —— 











trine of the Ahmed case in the extreme.. en 
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. 17 Sup. Ct. Jour. 246, a state law, regu- 
lating the — business, gave the Commissioner author- 
ity to grant licenses for the manufacture or sale of liquor, 
to restrict the number of establishments, and to leense 
them by auction to the highest bidder. One who lost 
out to the highest bidder on the sale of a license to a hquor 
shop contended that the law deprived him of the right 
guaranteed by Article 19 (1)(g) of the Constitution. The 
Court sustained the law as a “reasonable” regulation 
under Article 19 (6). The fact that the law created a 
monopoly did not per se make it invalid. (1) Since the 
liquor business was involved, there was great leeway for 
regulation because of its special dangers. (2) The mo- 
nopolyt eer after public auction ei be mesecpeh— ra 


In Bijay Cotton Mills v. Ajmer, 18 Sup. Ct. Jour. 51, it 
was contended that minimum wagef legislation conflicted 
with the fundamental rights of employers and employees 
to engage in business and trade, as guaranteed by Article 
19 (1)(g). It was argued that the Government was free, 
under the Act, to set arbitrary wage scales which could 
not be further challenged, and that such wages could 
force even well-meaning employers out of business. The 
Court, speaking through Chief Justice Mukherjea, up- | 
held the validity of the legislation as reasonably imposed _ 
in the public interest under Article 19 (6). The object of | 
the Act, viz. the soune of ene seo Aa 
health and — was said to be clearly valid. _ ny re- l 
straint the Act —— on — or contrac was hi id 
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E. The Taking of Property. 


The basic rights protected by the United States Con- 
stitution include security of property as well as of the 
person. As I have already pointed out, the prohibition 
against the taking of property by the government except 
for public purposes and upon payment of Just compensa- 
tion is one of the preferred rights secured against the 
Federal Government by the Fifth Amendment “. . . nor 
shall private property be taken for public use, without 
just compensation” and against state governments by the 
Due Process Clause of the Fourteenth Amendment. 

The question of what constitutes a taking was con- 
sidered in the Legal Tender Cases, 12 Wall. 457, in which 
congressional enactments declaring treasury notes legal 
tender were upheld, as applied to debts contracted before 
and since the passage of the Acts. In rejecting a claim Ž 
that this constituted a taking within the meaning of the | 
Fifth Amendment, the Court stated that that — — Stic 
only applied to a direct appropriation, and not to “con- 
sequential injuries resulting from the exercise of lawful 
power.” Id., 551. “A new tariff, an embargo, a dra — 
or a war may inevitably bring upon individuals great 
losses _...-. But whoever supposed that, — DE a E 








Id, 551. EE 
The distinction between a | — 
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the Government has asserted an authority over the prop- 
erty that amounts to a kind of servitude. 

In United States v. Dickinson, 331 U. S. 745, the prop- 
erty owner was held entitled to compensation for the 
permanent flooding of his land by virtue of construction 
of a dam which raised the level of a river. The Court 
stated the test as follows: “Property is taken in the con- 
stitutional sense when inroads are made upon an owners 
use of it to` an extent that, as between private parties, a 
servitude has been acquired either by agreement or in 
course of time.” Id., 748. 

In United States v. Causby, 328 U. S. 256, military 
planes from a nearby airport skimmed regularly over a 
nearby chicken farm and seriously impaired the farm’s 
use. The Court held that this constituted a taking of 
property within the meaning of the Fifth Amendment, 
pointing out that such interference with surface use by 
repeated low altitude flights caused as substantial an inva- 
sion of the owner's property interests as would interference 
at the surface level of the land. 

The extent to which the Court has gone in requiring 
compensation is indicated by United States v. General- 
Motors Corp., 323 U. S. 373, where compensation was 
required for the temporary occupancy of a portion of a 





leased building held by a tenant under a long term eas — = 





The term “property” in the Fifth Amen 
to denote the group of rights inhering in 
relation to the eee 
and dispose of it- That interest is ec } 
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involved the type of acquisition contemplated by Article 
31. See Singh v. Bihar, 37 A. I. R. (Pat.) 392. 

These new Articles state that no law providing for 
acquisition by the State of any estate or right therein or 
for extinguishment or modification of such rights shall 
be held void as infringing any fundamental rights as, for 
example, those guaranteed by Article 19. They further 
provide that such laws, when passed by state legislatures, 
must receive the assent of the President. But after the 
Amendments, as well as before, compensation must be 
paid for any property taken. 

Thus while the 1951 Amendments curtailed the area of 
justiciable controversy in matters involving land reform, 
they did not eliminate the role of the courts as guardians 
of property rights. 

In Bikar v. Singh, 15 Sup. Ct. Jour. 354, the Supreme 
Court of India held that the state legislature had exceeded 
its powers to ix compensation, under Item 42 of List IIT, 
by a colorable exercise of those powers in creating artificial 
deductions which were not really designed to fix com- 
pensation but rather to deprive persons of their property 
without payment of compensation. 

A leading Indian ease on rk ee 
stitutes a taking is West Bengal v. Gopal, 41 A. I. — 1 
decided by the Supreme Court. A Bengal law was en- — a 
of a purchaser of land to evict ertenants. _ BE 
tice Patanjali Sastri stated that the te m ‘ 
sion — — a 
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Sate AAS 
earlier, a state monopoly of motor transport was held to 


infringe rights $ — = — under Article 

31 (2). tenata z —— 

> goret ment was depriving bs ay ee 
qperators of the tisiness af’ running — on publie roads, | — 
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In — v. Sholapur Spinning & Weaving Co., 17 ; ee — 
Sup. Ct. Jour. 175, the government of Bombay took over S 
a cotton mill, in the sense that it appointed new directors i aes 
who undertook the management of the mill.* The rea- 1 Oss ae 
son was the desire to keep up production of an essential Shoe te 
commodity and avoid serious unemployment. The new — 
management passed a resolution making a call on the 2 = =ãž = 
preference shares. A preference shareholder sued, chal- aes 
lenging the validity of the law under which the govern- + AN 
ment took over the mill. The Supreme Court held this 
was a taking of property within the meaning of Article — 
31 (2) of the Constitution. Justice Mahajan explained: oe 












“. .. under the guise of superintendence the State is — 
carrying on the business or trade for which the i company stabo i 


was incorporated with the capital of the company ... .” — ee oe 
Id., 183. The purpose was held to be a “public pur- E 
pose viz; to keep the labour going and — ane to § — = 
maintain the supply of essential commodity.” Je — 
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the present case nothing has been left with the company 
but the mere husk of title.” Jd., 189, 190. 

In Rajasthan v. Nath Mal, 17 Sup. Ct. Jour. 404, the 
Supreme Court of India upheld a state law freezing stocks 
of food grains held by any person, so as not to allow the 
food grains to be sold without consent of the government. 
This regulation was held not to violate Article 19 (1)(2) 
of the Constitution. But the Court went on to hold 
unconstitutional a provision of the law that “such 
stocks shall also be lable to be requisitioned or dis- 
posed of under orders of the said authority at the rate 
fixed for purposes of Government procurement.” This 
provision left it entirely to the government “to requisi- 
tion the stocks at any rate fixed by it and to dispose 
of such stocks at any rate im its discretion.” Td., 406. 
“The present is a typical case which illustrates how the 
business of a grain dealer can be paralysed for it is ad- 
mitted that while the Government procurement rate is 
Rs. 9 a maund, the market rate was Rs. 17 or Rs. 18 per 
maund, with the result that the stockholder suffered O 
nearly cent. per cent loss, while the Government madea 
profit of Rs. 4-54 per maund on the stock requisitioned.” _ sé 









Id., 407. The provision therefore — — 31 meee 

of the Constitution. — es 
In India, as in America, the question whether the ts ing 5 5 

is for a public purpose is a justiciable question. Berman 

v. Parker, 348 U.S. 26, involved the vi reen — an Actof 


erty in. blighted areas of the District of € Col —— zia SO as to- 
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as well as physical, aesthetic as well as monetary. It is 
within the power of the legislature to determime that the 
community should be beautiful as well as healthy, spa- 
cious as well as clean, well-balanced as well as carefully 
patrolled.” Id. 33. 

Except where restricted by the express terms of Articles 
31, 31A and 31B, the Indian courts also pass on the ques- 
tion of public purpose. In Singh v. Vindhya Pradesh, 
41 A. I. R. 24, 29, the J. Cs Court of Vindhya Pradesh 
passed on the constitutionality of a law providing for the 
acquisition of Mahua trees. The Court determined that 
such acquisition was for a publie purpose, saying that 
the Mahua tree is “not merely just a piece of private prop- — 
erty, but one of general public utility, especially in times Be 
of famine.” Id. 

n NV — v. Mysore, 15 Sup. Ct. Faur 490, a ka 
property owner objected to an order which directed him | = — 
to lease certain premises to a children’s school. TheSu- [| © 


preme Cour that the law in question, which dealt f 
with the regulation of letting of houses, was “the exercise | TES 


of a police power,” and not “the exercise of a power of ; = 
eminent domain, in which case alone questions relating 
to compensation and public purpose will arise.” Id., 495. _ 
A recent leading case is Bombay v. Munji, 18 Su J- CE. 
Jour. 10. First of all, the Court held that Article 19 GQ), $ 
(f) does not apply to cases where there is a total de a- 


tion of property. In such cases, A1 
be relied on. ant Wos E a th 
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“_.. the housing situation in Bombay was acute, 
largely due to the influx of refugees. Questions of public 
decency, public morals, public health and the temptation 
to lawlessness and crime, which such a situation brings 
in its train, at once arose; and the public conscience was 
aroused on the ground of plain humanity. A race of pro- 
prietors in the shape of rapacious landlords who thrived 
on the misery of those who could find no decent roof over 
their heads sprang into being. Even the efficiency of the 
administration was threatened because Government serv- 
ants could not find proper accomodation. Milder efforts 
to cope with the evil proved ineffective. It was necessary 
therefore for Government to take more drastic steps and 
in doing so they acted for the public weal. There was 
consequently.a clear public purpose and an undoubted 
public benefit.” Jd..13. Im carrying out this public pur- 
pose, considerable leeway must be left to the Government 
agencies concerned, said the Court, an attitude reflected 
by ong own Supreme Court in Berman v. Parker, 348 
U. S. 26 

When hae ma taking for a public purpose, the ques- 
tion remains whether adequate provision has been made Š 
for compensation. ngs 

In the leading case of United States v. Miller, 317 US 
369, the Court stated that the “just compensation” re- 
quired by the Fifth Amendment meant “the full rc E 
perfect equivalent in money of the pro 
owner is to be put in as good position 
would haye occupied if his — re 
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| Such was the state of Indian constitutional law regulstoe Ge 
of property dam to 4oril 27, 1965, Œn that date c mog 
31 begane effective «hich substitute’ for Clauss s 

Clauses: 

(2) Mo property shall be ccmmulserfily neeut red we 5 
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Court held that he would be so entitl only where his Bi == 
lands were not probably within the scope of the project | Si 


from the time the Government was committed to it. EJ th — 
The amount of compensation also apparently present” ii 
— — * i — — 
a justiciable constitutional issue in India at was the Eu 


holding of the Sùpreme Court of India in West Bengal v. —— 
Banerjee, 17 Sup. Ct. Jour. 95. A state law had made ae es 
the maximum compensation payable for the taking of L F E ay Ap 

property its market value on December 31, 1946. Ashas 3 z 
been noted, Article 31 (2) of the Constitution provides 
that no property shall be taken for a public purpose unless 
the law provides for compensation for the property taken 

possession of or acquired and either fixes the amount of 
the compensation, or specifies the principles on which, 

and the manner in which, the compensation is to be de- 

termined and given.” 

The Court held that the compensation payable must be 
“a just equivalent of what the owner has been deprived 
of” (id., 98) and that that requirement was not met in 
all cases by referring the valuation to December 1, 1946. 
“. .. it is common knowledge that since the end of the __ l 
war, land, particularly around Calcutta, has increased — — 
enormuosly in value and might still further i increase very — Soak 
considerably i in value when the pace of industrialisation O 
increases. Any principle for determining — — dae 
which denice to the awadi ies See = 
result in the ascertainment of the true equivalent 
land appropriated.” Id., 99. — Orissa, 
Ct. Jour. 592. errs. 
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the legislative and executive branches when they go 
beyond the limits. 
The power is a potent one, because it is undefined ex- 
cept by the judiciary itself. The judiciary today, how- 
ever, is tha first to recognize that the Due Process Clauses 
should not be used to substitute its judgment on policy 
for that of the other two branches of government. Ac- 
cordingly, the area of the reserved power contained in the 
Due Process Clauses is, as a practical matter, restricted. 
The Court’s present attitude thus gives considerable 
free play to the political branches. The courts no longer — 
sit as a super-legislature. Only when the broad limits 
are transcended by executive or legislative action andthe - 
rights of citizens impaired does the judiciary intervene. ~—_ 
The right to step in and exercise the reserved power in the p 
Due Process Clauses is, however, an important — ees 
central in our scheme of things. — 
The Indian courts have powers narrower than owe dn | 
some respects and as broad as ours in others. Thereisno 
Due Process Clause in the Indian Constitution. _ Bat 
Article 19 (1)(f) and (g) guarantee important rights— 
the right to acquire, hold and dispose of property, < 
the right to practice a profession and carry on an o 
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APPENDIX I 


The Virginia Declaration of Rights of 
June 12, 177 


1. THAT all men are by nature equally free and inde- 
pendent, and have certain inherent rights, of which, when 
they enter into a state of society, they cannot, by any 
compact, deprive or divest their posterity; namely, the 
enjoyment of life and liberty, with the means of acquir- 
ing and possessing property, and pursuing and obtaining 
happiness and safety. 

. That all power is vested in, and consequently de- 
ved from, the people; that magistrates are their trustees 
and servants, and at all times amenable to them. 

3. That government is, or ought to be, instituted for 
the common benefit, protection, and security, of the peo- 
ple, nation, or community; of all the various modes and 
forms of government that is best, which is capable of 
producing the greatest degree of happiness and safety, 
and is most effectually secured against the danger of mal- 
administration; and that whenever any government shall 
be found PEASY or eontrary to these purposes, a ma- 


jority of the community hath an indubitable, unalienable, 


and indefeasible right, to reform, alter, or abolish it, in i 
such manner as shall be judged most conducive 2 to Me ? 


public weal. — 
4. That no man, or set of men, are e y titl ‘qd 

or separate emoluments or privile; Ss fre mo he co: 

nity, but in consideration of publick services; whic 
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were originally taken, and the vacancies be supplied by 
frequent, certain, and regular eleetions, in which all, or 
any part of the former members, to be again eligible, or 
ineligible, as the laws shall direct. 

6. That elections of members to serve as representa- 
tives of the people, in assembly, ought to be free; and 
that all men, having sufficient evidence of permanent 
common interest with, and attachment to, the commu- 
nity, have the right of suffrage, and cannot be taxed or 
deprived of their property for publick uses without their 
own consent, or that of their representatives so elected, 
nor bound by any law to which they have not, in like 
manner, assented, for the publick good. 

7. That all power of suspending laws, or the execution 
of laws, by any authority without consent of the represen- 
tatives of the people, is injurious to their rights, and 
ought not to be exercised. 

S. That in all capital or criminal prosecutions a man 
hath a right to demand the cause and nature of his accusa- 
tion, to be confronted with the accusers and witnesses, to 
call for evidence in his favour, and to a speedy trial by 
an impartial jury of his vicinage. without whose unani- 
mous consent he cannot be found guilty, nor can he be 
compelled to give evidence against himself; that no man — 
be deprived of his liberty except by the law of the land, 
or the judgment of his peers. h 


9. That excessive bail ought not to be required, nor z BS 3 


excessive fines imposed, nor crunt and gnusadi msh- — 
— inflicted. me ae — 
. That — warrants, whereby any oficer or ness 
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12. That the freedom of the press is one of the great 
bulwarks of liberty, and can never be restrained but by 
despotick governments. 

13. That a well regulated militia, composed of the body 
of the people, trained to arms, is the proper, natural, and 
safe defence of a free state; that standing armies, in time 
of peace, should be avoided, as dangerous to liberty; and 
that, in all cases, the military should be under strict sub- 
ordination to, and governed by, the civil power. 

14. That the people have a right to uniform govern- 
ment; and therefore, that no government separate from, 
or independent of, the government of Virginia, ought to 
be erected or established within the limits thereof. 

15. That no free government, or the blessing of liberty, 
ean be preserved to any people but by a firm adherence 
to justice, moderation, temperance, frugality, and virtue, 
and by frequent recurrence to fundamental principles. 


16. That religion, or the duty which we owe to our ž 
CREATOR, and the manner of discharging it, can be _— 
directed only by reason and conviction, not by force or 
violence, and therefore all men are equally entitled to = 
the free exercise of religion, according to the dictates of = — 
conscience; and that it is the mutual duty of all to prac- oF 


tise Christian forbearance, love, — tonai aC 
other. — 


Ji Vi. 
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AMENDMENT II 


A well regulated Militia, being necessary to the security 
of a free State, the right of the people to keep and bear 
Arms, shall not be infringed. 


AMENDMENT III 


No Soldier shall, in time of peace be quartered in any 
house, without the consent of the Owner, nor in time of 
war, but in a manner to be prescribed by law. 


AMENDMENT IV 


The right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable searches 
and seizures, shall not be violated, and no Warrants shall 
issue, but upon probable cause, supported by Oath or 
afirmation, and particularly deseribing the place to be 
searched, and the persons or things to be seized. | 


AMENDMENT V 


No person shall be held to answer for a capital, or other- O — 
wise infamous crime, unless on a presentment or indict- = 
ment of a Grand Jury, except in cases arising in the land © 
or naval forces, or in the Militia, when in actual — — 
in time of War or publie danger; nor shall any erson t — — 
subject for the same offence to be twice put i in jeopart — ae 
of life or limb; nor shall be compelled in any | criminal sy 
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viously ascertained by law, and to be informed of the 
nature and cause of the accusation; to be confronted with 
the witnesses against him; to have compulsory process 
for obtaining witnesses in his favor, and to have the 
Assistance of Counsel for his defence. 


AMENDMENT VII 


In suits at common law, where the value in controversy 


shall exceed twenty dollars, the right of trial by jury shall 
be preserved, and no fact tried by jury, shall be otherwise 
reexamined in any Court of the United States, than 
according to the rules of the common law. 


AMENDMENT VII 


Excessive bail shall not be required, nor excessive fines 
imposed, nor cruel and unusual punishments inflicted. 


a nor prohibited by it to the S 


ESRC iveh 1 
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Section 2. Congress shall have power to enforce this 
article by appropriate legislation. 


AMENDMENT XIV 


Secrion 1. All persons born or naturalized in the United 
States, and subject to the jurisdiction thereof, are citizens 
of the United States and of the State wherein they reside. 
No State shall make or enforce any law which shall abridge 
the privileges or immunities of citizems of the United 
States; nor shall any State deprive any person of hfe, 
liberty, or property, without due process of law; nor deny 
to any person within its jurisdiction the equal protection 
of the laws. 

Section 2. Representatives shall be apportioned among 
the several States according to their respective numbers, 
counting the whole number of persons im each State, 
excluding Indians not taxed. But when the right to vote 
at any election for the choice of electors for President and 

‘ice-President of the United States, Representatives in 
Congress, the Executive and Judicial officers of a State, 
or the members of the Legislature thereof, is denied to 
any of the male inhabitants of such State, bemg twenty- 
one years of age, and eitizens of the United States, or in 


any way abridged, except for participation in rebellion, 
or other crime, the basis of representation therein shall — — 


be reduced in the proportion which the number of such 
male citizens shall bear to the whole number of male 





— 
citizens twenty-one years of age in — —— — 
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gress may by a vote of two-thirds of each House, remove 
such disability. 

Section 4. The validity of the public debt of the 
United States, authorized by law, including debts incurred 
for payment of pensions and bounties for services in sup- 
pressing insurrection or rebellion, shall not be questioned. 
But neither the United States nor any State shall assume 
or pay any debt or obligation incurred in aid of insurree- 
tion or rebellion against the United States, or any claim 
for the loss or emancipation of any slave: but all such 
debts, obligations and claims shall be held illegal and void. 

Section 5. The Congress shall have the power to en- 
force, by appropriate legislation, the provisions of this 
article. 

AMENDMENT XV 


Section 1. The right of citizens of the United States to 
vote shall not be denied or abridged by the United States 


or by any State on account of race, color, or previous 3 
condition of servitude— 

Section 2. The Congress shall have power to enforce 
this article by appropriate wae — 
FUNDAMENTAL RIGHTS OF THE > INDIAN N ' — 








Article 12 ~ 
In this Part, unless the context c — rise requires 
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and the Government and the Legislature of each of the 
States and all local or other authorities within the terri- 


tory of India or under the control of the Government of | 
India. 


Article 13 


(1) All laws in force in the territory of India imme- 
diately before the commencement of this Constitution, 
in so far as they are inconsistent with the provisions of 
this Part, shall, to the extent of such inconsistency, be 
void. 

(2) The State shall not make any law which tikes 
away or abridges the rights conferred by this Part and 
any law made in contravention of this clause shall, to 
the extent of the contravention, be void. 

(3) In this article, unless the context otherwise 
requires, — 


(a) “law” ineludes any Ordinance, order, bye-law, ae 
rule, regulation, notification, custom or usage having 
in the territory of India the force of law; Pee =, 

(b) “laws in force” includes laws passed or made  _ 
by a Legislature or other competent authority in the | oe = 
territory of India before the commencement of this — 
Constitution and not previously repe , — 
standing that any such law or any part thereof may. 
not be then Re articular 
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(2) No citizen shall, on grounds only of religion, race, 
caste, sex, place of birth or any of them, be subject to 
any disability, liability, restriction or condition with 
regard to— 


(a) access to shops, publie restaurants, hotels and 
places of public entertainment; or 
(b) the use of wells, tanks, bathing ghats, roads and 
places of public resort maintained wholly or partly 
out of State funds or dedicated to the use of the 
general public. 
(3) Nothing in this article shall prevent the State from 
making any special provision for women and children. 
(4) Nothing in this article or in clause (2) of article | 












29 shall prevent the State from making any special pro- = a 
vision for the advancement of any socially and education- = —  — 
ally backward classes of citizens or for the Scheduled _ —— 
Castes and the Scheduled Tribes. Le Se 
Article 16 eee — : io 3 


(1) There shall be equality of opportunity for all citi- 
zens in matters relating to employment or appt ig 
any office under the State. * oe Z 

(2) No citizen shall, on — eligion, race, -= ~ 
caste, sex, descent, place of birth, — — any of 
them, be ineligible for, or discriminated ag gainst in respect — 
of, any See e ‘tate. p | — 
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in the opinion of the State, is not adequately represented 
in the services under the State. 

(5) Nothing in this article shall affeet the operation of 
any law which provides that the incumbent of an office in 
connection with the affairs of any religious or denomina- 
tional institution or any member of the governing body 
thereof shall be a person professing a particular religion 
or belonging to a particular denomination. 


Article 17 


“Untouchabiltty” is abolished and its practice in any 
form is forbidden. The enforcement of any disability 
arising out of “Untouchability” shall be an offence pun- 
ishable in accordance with law. 


Article 18 


(1) No title, not being a military or — ts distine- | 
tion, shall be conferred by the State. 


(2) No citizen of India shall aecept any title from — = E. : 


foreign State. 


(3) No person who is not @ citixen of India shall, while 
he holds any office of profit or trust under the State 





accept without the consent of the —— — rom a — > 


any foreign State. | 
(4) No person pereis any office of pı ore 


——i ee | tear 
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(e) to reside and settle in any part of the territory 
of India; 

(f) to acquire, hold and dispose of property; and 

(g) to practice any profession, or to carry on any 
occupation, trade or business. 


(2) Nothing in sub-clause (a) of clause (1) shall affect 
the operation of any existing law, or prevent the State 
from making any law, in so far as such law imposes rea- eee 
sonable restrictions on the exercise of the right conferred | | 
by the said sub-clause in the interests of the security of 
the State, friendly relations with foreign States, public © 
order, decency or morality, or in relation to contempt of © 
court, defamation or incitement to an offence. 

(3) Nothing im sub-clause (b) of the said clause shall 
affect the operation of any existing law in so far as it 
imposes, or prevent the State from making any law im- 


posing, in the interests of public order, reasonable restric- See ee 
tions on the exercise of the right conferred by the — Se 
sub-clause. tsi 8 Se 

(4) Nothing in sub-clause (c) of the said — — — ee 


affect the operation of any existing law in so far as it one 
imposes, or prevent the State from making any law im- — : 2 
posing, in the interests of publie order or morality, rea- = 
sonable restrictions on the exercise of the = on 7 | eS 


tee — re 
Nothing in sub-clauses (a), (e) ar anc 


clause shall affect the operation of ae 
as it imposes, or prevent the State f 
imposing, reasonable restriction: pi on | the 

of the rights — the said sub-el 
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sub-clause, shall affect the operation of any existing law 
in so far as it relates to, or prevent the State from. making 
any law relating to, — 


(i) the professional or technical qualifications nec- 
essary for practising any profession or carrying on any 
occupation, trade or business, or 

(ü) the carrying on by the State, or by a corpora- 
tion owned or controlled by the State, of any trade, 
business, industry or service, whether to the exclusion, 
complete or partial, of citizens or otherwise. 


Article 20 


(1) No person shall be convicted of any offence except 
for violation of a law in force at the time of the commission 
of the act charged as an offence, nor be subjected to a pen- 
alty greater than that which might have been inflicted 
under the law in force at the time of the commission of 
the offence. 

(2) No person shall be prosecuted and — for 
the same offence more than once. A 

(3) No person accused of any offence shall be com- 
pelled to be a witness against himself. ; 












Article 21 ` ; E 5 ae 
No person shall be deprived of his life or perse — = > 


Article 22 — — S — gene wees 
(1) No person who is : shall be detained In 

custody without being informed, as soon as may be, of = 

the grounds for such nie 


right to consult, and ema 
of his choice. * 
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shall be detained in custody beyond the said period with- 
out the authority of a magistrate. 
(3) Nothing im clauses (1) and (2) shall apply— 


(a) to any person who for the time being is an 
enemy alien; or 

(b) to any person who is arrested or detained 
under any law providing for preventive detention. 


(4) No law providing for preventive detention shall 
authorise the detention of a person for a longer period 
than three months unless— 


(a) an Advisory Board consisting of persons who 
are, or have been, or are qualified to be appointed ås, 
Judges of a High Court has reported before the ex- 
piration of the said period of three months that there 
is in its opinion sufficient cause for such detention: 

Provided that nothing in this sub-clause shall au- 
thorise the detention of any person beyond the maxi- 
mum period prescribed by any law made by Parlia- Stee 
ment under sub-clause (b) of clause (7); or = = 

(b) such person is detained in accordance with the 
provisions of any law made by Parliament under — 









sub-elauses (a) and (b) of clause (7). —  — 
(5) When any person is detained in purst = ceofan 
order made under any law providing for * yim re: 


tention, the authority making the — 
may be, communicate —— 


* 
eae 
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for a period longer than three months under any law 
providing for preventive detention without obtaining 
the opinion of an advisory Board in accordance with - 
the provisions of sub-clause (a) of clause (4); 

(b) the maximum period for which any person may 
in any class or classes of cases be detained under any 
law providing for preventive detention: and 

(c) the procedure to be followed by an Advisory 
Board in an inquiry under sub-clause (a) of clause 


(4). 
Article 23 


(1) Traffic in human beings and begar and other similar 
forms of forced labour are prohibited and any contraven- 
tion of this provision shall be an offence punishable in 
accordance with law. 

(2) Nothing im this article shall — the State — 
imposing compulsory service for public purposes, and in 
imposing such service the State shall not make any dis- 
crimination on grounds only of religion, race, caste es — 


or any of them. | ae : — 
Article 24 | | —— 





No child below the age of — seats dade em- : 
ployed to work in any factory or mine — Hin any — 
other hazardous employment. —— — oe — — 
Artiele 25 
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(b) providing for social welfare and reform or the 
throwing open of Hindu religious institutions of a 
publie character to all classes and sections of Hindus. 


Explanation I—The wearing and carrying of Airpans 
shall be deemed to be included in the iors of the 
Sikh religion. 

Explanation IJ—In sub-clause (b) of clause (2), the 
reference to Hindus shall be construed as including a ref- 
erence to persons professing the Sikh, Jaina or Buddhist 
religion, and the reference to Hindu religious institutions 
shall be construed accordingly. 


Article 26 


Subject to publie order, morality and health, every 
religious denomination or any section thereof — have 
the right— 


(a) to establish and maintain institutions for re- 
ligious and charitable purposes; 

(b) to manage its own affairs in matier oiea 

(c) to own and acquire movable and immovable 
property; and oe 

(d) to administer such property in accordance with —— 
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been established under any endowment or trust which 
requires that religious instruction shall be imparted in 
such institution. 

(3) No person attending any educational institution 
recognised by the State or receiving aid out of State funds 
shall be required to take part in any religious mstruction 
that may be imparted in such institution or to attend any 
religious worship that may be conducted in such institu- 
tion or in any premisesattached thereto unless such person 

— it Such person is a minor, his guardian has given his 
consent thereto. 
Article 29 


(1) Any section of the citizens residing in the territory 
of India or any part thereof having a distinct language, 
script or culture of its own shall have the right to con- 
serve the same. 

(2) No citizen shall be denied admission into any edu- — 
cational institution maintained by the State or receiving — 
aid out of State funds on grounds only of — race, 
caste, language or any of them. 


Article 30 | eed 
(1) All minorities, whether — on — or mn 
guage, shall have the right to establish and ninister 

educational institutions of their choice. —— 
(2) The State shall not, egean resi A ucational 

institutions, discriminate against — lu $ — 

tion on the ground that it is under t 
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acquired for public purposes under any law authorising 
the taking of such possession or such acquisition, unless 
the law provides for compensation for the property taken 
possession of or acquired and either fixes the amount of 
the compensation, or specifies the principles on which, 
and the manner in which, the compensation is to be 
determined and given. 

(3) No such law as is referred to in clause (2) made by 
the Legislature of a State shall have effect unless such 
law, having been reserved for the consideration of the 
President, has received his assent. 

(4) If any Bill pending at the commencement of this 
Constitution in the Legislature of a State has, after it has 
been passed by such Legislature, been reserved for the 
consideration of the President and has received his assent, 
then, notwithstanding any thing in this Constitution, the 
law so assented to shall not be called in question in any 
court on the ground that it contravenes the provisions isions of 
clause (2). 

(5) Nothing in clause (2) shall affeet— 


(a) the provisions of any existing law other than 
a law to which the provisions of clause (6) apply, or 

(b) the provisions of any law which the State may 
hereafter make— __ 

(i) for the purpose of i imposing or r 
or penalty, or — etek x — s : 
(Gi) for the promotion of 7 publi ie á ltl = * he pr 
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submitted to the President for his certification ; and there- 
upon, if the President by public notification so certifies, it 
shall not be called in question in any court on the ground 
that it contravenes the provisions of clause (2) of this 
article or has contravened the provisions of sub-section 
(2) of section 299 of the Government of India Act, 1935. 


Article S1—A. 

(1) Notwithstanding anything in the foregoing provi- 
sions of this Part, no law providing for the aequisition 
by the State of any estate or of any mghts therein or for 
the extinguishment or modification of any such rights 
shall be deemed to be void on the ground that it is incon- 
sistent with, or takes away or abridges any of the rights 
conferred by, any provisions of this Part: 

Provided that where such law is a law made by the 
Legislature of a State, the provisions of this article shall 


not apply thereto unless such law, having been reserved — 
for the consideration of the President, has received asserik.: 


(2) In this article, 


(a) the expression “estate” shall, i in —— — 


local area, have the same meaning as that expression 
or its local equivalent has in the existing law —— 


to land tenures in force m that area, and shall also 28 z eae 
include any jagir, inam or — — simi — 5 
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become void, on the ground that such Act, Regulation 
or provision is inconsistent with, or takes away or abridges 
any of the rights conferred by, any provisions of this Part, 
and notwithstanding any judgment, decree or order of 
any court or tribunal to the contrary, each of the said 
Acts and Regulations shall, subject to the power of any 


competent Legislature to repeal or amend it, continue in- 
force. | — 
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IX 


Tae FUNDAMENTAL RIGHTS OF SPEECH, PRESS 
AND RELIGION 








A. Freedom of Speech. 


The First Amendment provides that “Congress shall 
make no law . . . abridging the freedom of speech ....” 
There are no exceptions. The mandate is in terms of 
the absolute. Unlike India’s Constitution,* there is no 
leeway for legislative innovations. The prohibition — 
all-inclusive and complete. The word “no” has a finali — Sree 
in all languages that few other words enjoy- = — — 

As we have seen, the introduction of the Fight o of fi G e- ea 
dom of speech into the American Constitution m u Bo 
break with tradition. There had been — — 


pr 


in the constitution of any State. The First Au —* ne 2 : | 
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could make “no” law abridging freedom of speech, the 
States could make some. Even when the Fourteenth 
Amendment was adopted and the States were prohibited 
from depriving any person of hfe, liberty, or property 
“without due process” of law, it was still assumed that 
the First Amendment was inapplicable to the States. 

But, as noted, there has been a great change during the 
last twenty years, a change resulting from judicial states- 
manship in expanding due process to include freedom of 
speech. And so it came to pass that the guaranty of free- 
dom of speech to all persons—citizens and aliens alike— 
is today good against both the federal and the state 
governments. 

No one in American history has better expounded the 
political theory behind this guaranty of freedom of speech 
than Thomas Jefferson. He wrote his famous article of 
faith on freedom of speech in 1779: 

“That the opinions of men are not the object of civil 
government, nor under its jurisdiction; that to suffer the 
civil magistrate to intrude his powers into the field of 
opinion and to restrain the profession or propagation of 
principles on supposition of their ill tendency is a dan- 
gerous falacy, which at once destroys all religious liberty, 
because he being of course judge of that tendency will 
make his opinions the rule of judgment, and approve or 
condemn the sentiments of others only as they shall 


square with or suffer from his own; that it is — —— — 2 


for the nghtful purposes of civil government for its o 





against peace and good order; and finally, that ruth is 
great and will prevail if left to — that s he is t a ` 
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mankind minus one, were of one opinion, and only one 
person were of the contrary opinion, mankind would be 
no more justified in silencing that one person, than he, if 
he had the power, would be justified in silencing 
mankind.” 

Of course, neither the American nor Indian law has ever 
sanctioned unrestrained and unlimited free speech. The 
laws of slander, Hbel and blasphemy have deep roots in 
Anglo-American and Anglo-Indian law. A person who 
can be sued for what he says, one on whom judgments for 
damages can be fastened for what he utters, one who can 
go to jail because of his talk, may be at liberty to speak, 
but he does not enjoy freedom of speech im the full sense. 

When we start with freedom of speech, we start, in 
other words, with a concept somewhat limited by reason 
of its special history. 

Of course, a person who utters obscene language can 
be punished. Of course, one who defames another's char- 
acter can be held to account in a court of law. Jefferson 
knew these things. When he spoke of freedom of speech, 
he described a diferent level of discourse. s 

Jefferson meant, I think, that all subjects should be 
left open for free and unlimited discussion and debate. 


One may not slander another; but the law of slander — Ze = 


its efficacy should be open to inquiry. One many Thee 
of the law if he use Se | 
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in the world. And advocacy of an idea may be an incite- 
ment too powerful for any resistance. Every speech is 
indeed an incitement—sometimes an incitement to ac- 
tion, sometimes to meditation. Civilized man has known 
as much from the beginning. Jefferson, one of the fore- 
most advocates the West has produced, knew as much 
from his own experience. Jefferson also knew that dan- 
gerous as advocacy and the excitement of ideas were, there 
was even greater danger in suppression. A government 
that enters upon a program of suppression may have its 
views of the publie good in mind. But what is good for 
the government may be anathema to the people. 

Henry VIII banned the reading of the Bible in church. 
He decreed that the common people should not read the 
New Testament in English. Why? The Bible contains 
strong ideas of liberty, ideas that might well make the 
common folk restless. 

The monasteries of Tibet have long feared education 
of the masses, more than invasion from the east by China. 
The strength of China might wane and the invaders be 
driven from the land. But once the masses could read 
and write they would be likely to acquire notions of social 
justice that would meres the — of the mon- 
asteries. 

Jefierson refused to give the pains shake ba — au⸗ 
thority over the citizens. If the doctrine of “consent of 


the governed” was to be real, the people had to have full — = 


opportunity to learn. Freedom to learn is, — the © 
most important product of freedom of speech. __ RS 
One of the most profound statements in American 1 it 
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to the duty of self-preservation and the duty of maintain- 
ing Political Freedom. On the contrary, our ‘experiment’ 
in self-government makes that freedom an absolute, 
while self-preservation is a conditional and relative con- 
sequence of it. It expresses the decision of the American 
people to establish and maintain freedom, and then watch 
what happens. And that decision is founded, not in idle 
dreaming, but in sober thinking and bitter experience. 
Underlying it is the strong conviction that, whatever may 
be the balance of immediate gains and losses, the progress 
of political freedom gives better assurance of national 
security than does any program of political repression and 
enslavement. And thus far in our history, that convic- 
tion has been justified both by the consequences of our 
disloyalties to the program and by those of our loyalties 
to it. Our only serious danger today is that of losing 
faith—of abandoning, through lack of nerve, the most 
novel, the most significant political prineiple which his- 
tory records.” Jd., 479. 

The United States Supreme Court has not gone as far 
as Dr. Meiklejohn proposed. It has allowed the States 
and Congress to make some inroads on free speech. 

One group of cases arose out of attempts by some per- 
sons during the First World War to discourage participa- 
tion in the war effort—for example, by seeking to dissuade 
young men from serving in the Armed Forces. These 
activities led to several convictions, based on espionage — 
legislation, which were upheld by the Court in a series of: 


a 


celebrated cases. See Schenck v. United States, 249 U. a — aa 


—* 
* 


47; Frohwerk v. United States, 249 U. S. 204; Debs Te 
United States, 249 U. S. 211; Abrams v. — States, 
250 U. S. 616; Schaefer v. United States, 251 US.4 

and Pierce v. United States, — The Co 
attitude in these cases was expla 
in the Schenck CAES i Lae eee 
7 “When a nation is at war: nar ny things 
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that their utterance will not be endured so long as men 
fight and that no Court could regard them as protected 
by any constitutional right.” — = 
Gitlow v. New York, 268 U.S. , was a state prosecu- 
tion under a New York statute, — it a crime to 
advocate the “necessity or propriety of overthrowing or 
overturning organized government by force or violence.” 
The defendants were proponents of the Communist pro- 
gram, urging mass industrial strikes and revolutionary 
mass action for the annihilation of the parhamentary 
state. Their manifesto concluded in these words, “The 
proletarian revolution and the Communist reconstruction 
of society—the struggle for these—is now indispensa- 
ble. . . . The Communist International calls the pro- 
letariat of the world to the final struggle!” The Court 
held that the language was “direct incitement,” not the 
expression of “philosophical abstraction” (Jd.. 665); 
and that one of the first rights of government was the 
“right of self preservation” (/Jd., 66S) to promote which 
it could outlaw all such utterances. The convictions were | 
affirmed. ; 
Whitney v. California, 274 U. S. 357, is in the — F 
vein. California enacted a criminal syndicalism law 
which made a crime out of advocacy of terrorism as an $ no 
political instrument. Defendant was a member of a 
branch of the Communist Party that espoused - these ee oe 
tactics at a party convention. : —— — — 
Then came Dennis v. United States, sa u à 94, 
involving convictions under a federal statut ad- 
ing Communists in the United States. Cong 
a law, making it a crime to advc * — ae 
bility of overthrowing the Gov ment 
States by force or violence. | 
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In Beauharnais v. Illinois, 343 U.S. 250, a divided Court 
upheld an Illinois statute which prohibited the distribu- 
tion of a publication which “portrays depravity, crimin- 
ality, unchastity, or lack of virtue of a class of citizens, of 
any race, color, creed or religion which said publication or 
exhibition exposes the citizens of any race, color, creed or 
religion to contempt, derision, or obloquy or which is 
productive of breach of the peace or riots.”* The peti- 
tioner had been convicted for exhibiting leaflets contain- 





*In Das v. Assam, 41 A. I. R. 193, the High Court of Assam struck 
down a forfeiture order. The order was based upon a statute pro- | 
viding that the State Government might, on the certificate of the ~ 
Advocate General or principal law officer of the State, or the Attorney 
General of India that any issue of a book or newspaper contamed 
objectionable matter, deelare all copies of the publication forfeited 
by notification im the official gazette, stating the grounds for the 
order. The Act defined objectionable matter as including any words 
or signs likely to incite “violence or sabotage for the purpose of 
overthrowing or undermining the Government” or “promote feelings — 
of enmity or hatred between diferent sections of the people of India.” | 
The court pointed out that the requirement of a certificate from the 
Advocate General or principal law officer had not been complied with, a 
so that the order was void on that ground. pee Se 

The court then went on to hold that the booklet i in — did — 
not come within the category of objectionable matter under the Act. = 
The booklet contained a criticism of capitalism and urged adoy tion 
of the socialist type of society. The work contained such passages 
as: “The first thing that is needed is the steadfast determination 
we shall bring about socialism right now. Without that will 
out that effort, the country will not itself turn s ocialist. N 
revolution breaks out itself...” Another p passage declar 
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ing a petition calling on local officials to halt alleged 
encroachments by members of the Negro race. In up- 
holding the statute as thus applied, the majority of a 
sharply divided Court stated that it was analogous to 
laws prohibiting libel of individuals, and that it “would 
deny experience to say that the Illinois legislature was 
without reason in seeking ways to curb false or malicious 
defamation of racial and religious groups, made in public 
places and by means calculated to have a powerful emo- 
tional impact on those to whom it was presented.” Id. 
261. A dissenting opinion pointed out the danger of 
upholding such a serious inroad upon the domain of free 
discourse: “Debate and argument even in the courtroom 
are not always calm and dispassionate. Emotions sway 
speakers and audiences alike. Intemperate speech is a 
distinctive characteristic of man. Hotheads blow off and 
release destructive energy in the process. They shout 





not necessarily lead to the inference that the author advocates violent 3 

revolution.” Jd., 198-199. 39 
The same statutory provision was involved in Vadiail v. — — 

A. I. R. 508, decided by the High Court of Bombay. The court held 

that the forfeiture power was not an unreasonable restraint on free- 

dom of expression because of the requirement of the Advocate Gen- _ 

eral’s certificate and the power of the party affected to seek redress 

in the High Court if his rights were infringed. ; — tse — 
Chand v. State, 41 A. I. R. 19, decided by the Ajmer J. Cs C part; + = 

involved a statutory provision that upon complaint and nquiry, a 

Sessions Judge who A 
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and rave, exaggerating weaknesses, magnifying error, 
viewing with alarm. So it has been from the beginning; 
and so it will be throughout time. The Framers of the 
Constitution knew human nature as well as we do. They 
too had lived in dangerous days; they too knew the suffo- 
cating influence of orthodoxy and standardized thought. 
They weighed the compulsions for restrained speech and 
thought against the abuses of liberty. They chose liberty. 
That should be our choice today no matter how distaste- 
ful to us the pamphlet ef Beauharnais may be. It is true 
that this is only one decision which may later be dis- 


tinguished or confined to narrow limits. But it repre- regen 
sents a philosophy at war with the First Amendment—a Sr. 
constitutional interpretation which puts free speech — 
under the legislative thumb.” Fd., 286-287. | ee ot ate 

Each of the cases I have reviewed involved laws abridge 8” 


ing freedom of speech to some degree. They were notin —_ 


the classic field of libel, slander, and blasphemy. Each a — 
of these utterances that was punished touched on a lively eV pe 
subject of public interest, subjects on which the people,  ă 











as well as the judges, had deep feelings. The Court, to ver a is 
sustain the convictions, had to put a eae 
Amendment. It wasfdone in an opinion by Justice Ee 
Holmes. Writing for a unanimous Court in Sc — 

United States, 249 U. S. 47, he said, “The « 
every case is whether the words used are used in su 3 
circumstances and are of such a nature as to create a ¢ res E 
and present danger — —— about the sub- 
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The late Chief Justice Vinson spoke for a majority of i 
the Court in Dennis v. United States, when he ruled that 
a case of clear and present danger had been established: 

“The mere fact that from the period 1945 to 1948 peti- 
tioners’ activities did not result in an attempt to over- - 
throw the Government by force and violence is of course 
no answer to the fact that there was a group that was 
ready to make the attempt. The formation by petition- 
ers of such a highly organized conspiracy, with rigidly 
disciplined members subject to eall when the leaders, 
these petitioners, felt that the time had come for action, 
coupled with the inflammable nature of world conditions, 
similar uprisings in other countries, and the touch-and-go 
nature of our relations with countries with whom peti- 
tioners were in the very least ideologically attuned, con- 
vince us that their convictions were justified on — 
score.” Fd., 510-311. — 

Since Congress could prevent the overthrow itself GF E 
punish those who undertook it, Congress could punish the eee 
advocacy, if there were present the intent to have — E = | 
succeed and if the objective was part of a political action _ — 
program. The late Chief Justice went on to say: 

“Obviously, the words cannot mean that before 1 : = 
Government may act, it must wait until the . sch i s 2 
about to be executed, the plans have been laid and | } — 
signal is awaited. If Government is aware that a gr roup O OA 
— —— — = 
members and to commit boeri toa —— 
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; Prof. Earl Latham of Anherst College has said: ca eas 
; ' Demis Case, however desirable the result, leaves 
b oks a statute that should have fallen, by the original 
ds of the doctrine of clear and present danger. 





3 respects, in this one respect it was cert ainl — —* = i | 
vocacy, without more, could not constitute a i : oe oa 
of —S 207, 232-233, | 
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such ‘attempts create both physically and politically to a | 
nation makes it impossible to measure the validity in | z = 
terms of the probability of success, or the immediacy of a | 



















successful attempt. In the instant case the trial judge Mares 
charged the jury that they could not convict unless they 

found that petitioners intended to overthrow the Gov- 

ernment ‘as speedily as cireumstances would permit.’ : Re hes 
This does not mean, and could not properly mean, that os 225 
they would not strike until there was certainty of success. — Epa Ra 
What was meant was that the revolutionists would strike ; A R 
when they thought the time was ripe. We must there- Ea u oe — 
fore reject the contention that suecess or probability of — 
success is the criterion.” Zd., 509-510. ee. — 4 


I have said enough to indicate how far the Court has 
departed from what many conceived the purpose of the 
First Amendment to have been. The decisions of the 
Court involving freedom of speech have the flavor of due 
process, not the absoluteness of the prohibition in the 


First Amendment. The construction adopted by the 


lege are concerned but where large public issues are in- è — - 
volved. The gloss which has been placed on the First — 


a 









did when Article 19 (2) was writter into India’s Ca. 
— arrea ee 
While Article 19 (1)(a) provides that “All citizens 





shall have the right to freedom of spee ká a — 
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— 


said sub-clause in the interests of the security of the State, 
friendly relations with foreign States, public order, de- 
cency or morality. or in relation to contempt of court, 
defamation or incitement to an offence.” 
Prior to the 1951 Amendment to Article 19, the Su- 
preme Court of India had held that, unless a law restrict- 
ing freedom of speech and expression were directed solely 
against the undermining of the security of the State or 
its overthrow, it could not be held a reasonable restric- 
tion though it sought to impose a restraint for the main- 
tenance of publie order. Thapper v. Madras, 13 Sup. Ct. 
Jour. 418. In that case Justice Patanjali Sastri wrote 
for the Court: “. . . very narrow and stringent limits 
have been set to permissible legislative abridgement of 
the right of free speech and expression, and this was 
doubtless due to the realization that freedom of speech - 
and of the press lay at the foundation of all democratic 
organizations, for without free political discussion no 
publice education, so essential for the proper funetioning — 
of the processes of popular government, is possible.” Jd,  ăč 
423—424. At the same time, the Court held that the - 
imposition of pre-censorship on a journal was a restric- 
tion on the liberty of the press which is an essential part 
of the freedom of speech and expression guaranteed by. _ i 
Article 19 (1)(a). Bhushan V. Delhi, — — — a — 
425. N 
In 1951, the seope of Article 19 (2), which qualifies 
ond nents Artish AE A ened, as e 
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were, therefore, not within the ambit of the applicable 
statutory prohibitions. Justice Das pointed out the task 
before the court as follows: 

«“_ . the speeches made must be considered as a whole 
and in a fair, free and liberal spirit, not dwelling too much 
upon isolated passages or upon a strong expression used 
here and there: in other words, an attempt should be 
made to gather the general effect of the speeches as a 
whole. ... the intention of the speaker in using the 
words complained of is relevant; but the intention must 
be gathered from the language used, as also from the 
whole of the circumstances in which the speeches were 
made ineluding the audience to whom they were ad- 
dressed.” In indicating the attitude with which this task 
must be approached, he explained: 

“_.. In a democratic country such criticisms are to 
some extent unavoidable, they are made for the purpose 
of enlisting popular support, and in considering the effect 5 
of such criticisms no serious notice ought to be taken of =—s_— 
erude, blundering attempts or of rhetorical exaggeration =- 
by which nobody is likely to be impressed. .. . with see 
the change of times, the effect of criticisms also changes; — — 
what was damaging contempt or hatred of a bureaucratic 
Government is not so of a popular Government—a Gov- _ 
ernment which can neither afford to be hyper-s — 
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Court held that while a statute could x 
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Freedom to learn is the great aim of freedom of ex- 
pression. It is, indeed, one of the great values in a free 
society. It was brought clearly to focus by Meyer v. 
Nebraska, 262 U. S. 390, where a local law made it a crime 
to teachtany subject i m any language other 
than English. One teacher who taught the subject of 
reading in the German language was prosecuted and con- 
victed. The Supreme Court reversed the judgment, say- 
ing the law conflicted with the rightkof teachers to teach, 7 
of students to learn, and of parents to control the 
education of their children. 

Bombay v. Bombay Education Society, 17 Sup. Ct. 

Jour. 678, is in the same tradition. A State barred from 

publie schools, where the English language was used as 

a medium of instruction, any pupil other than Anglo- 

Indians or citizens of non-Asian descent. The purpose 

of the law was to promote the advancement of the na- 

tional language by denying admission to schools where l 
English was used all pupils whose mother tongue was xa 
not English. Article 29 (2) of the Constitution provid 
however, that “No citizen shall be denied admission into ot I iam E 
any educational institution maintained by the State or 

receiving aid out of State funds on grounds only of reli- 3 


gion, race, caste, — or any of —— neer ee E 
















320) 
“All minorities, whether based oñ religion or —— — 
shall have the right to establish and administer educa- ; The | 
tional institutions of their choice.” f The purpose of | tran | 
promoting the national tongue was laudable but the 
means employed were unconstitutional. | 
Freedom of speech is now preferred in the — 
system. It is preferred because it is secured against both þau 
niaje setin: anit Saa — ae Go 
regulate it. As we have seen, “not many fundamental — 
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case that illustrates that preference is Thomas v. Collins, 
323 U.S. 516. 

Texas required a labor organizer to get a license to 
address a public meeting of workers. The State got an 
injunction in an ex parte proceeding against Thomas, a 
labor organizer, enjoining him from speaking without the 
license. Thomas defied the law and the injunction and 
addressed a meeting. In the speech he defended his right 
to speak without a license, espoused the union cause, and 
solicited membership. Thomas was convicted for his 
offense and brought the ease to the Supreme Court. His — 
right to proceed under the protection of the First Amend- — 
ment and irrespective of the demands of the state law 
was sustained by the Court. The late Justice Wiley 
Rutledge, writing for the majority, pointed out that a ty eee 
State could police and safeguard the solicitation of funds =>  — 
from workers but could not license aright guaranteed by = oS 
the First Amendment. The admixture of those purposes ee: 
presented a question of great delicacy. But the majority = as 
resolved it by protecting the right of free speech. What — ae — 
Justice Rutledge wrote was in the great liberal tradition: — l — 

“These rights of assembly and discussion are pro ae 
by the First Amendment. Whatever would 
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Freedom of speech in America is not reserved for a 
select few. It extends to labor* as well as capital, to 
farmers as well as to merchants, to socialists and com- 
munists as well as to republicans and democrats, to 
Catholics as well as to Protestants. 


One of the basic protections of free speech is freedom 


of assembly, also guaranteed by the First Amendment. 
The sanctity of that right is shown by De Jonge v. Oregon, 
299 U. S. 353, discussed in an earlier Lecture. Freedom 
of assembly and freedom of speech, indeed, go hand in 
hand. Abuse of freedom of assembly, as for example 
inciting a riot, can be curtailed. But the right itself can- 
not be. When the line of unlawful conduct has been 
erossed and the right of assembly abused is a question 
on which judges may closely divide, as they did in the 
recent case of Feiner v. New York, 340 U. S. 315. 


debate, for political action, and for the run of — — 
activities is firmly entrenched in America. : 

These days free speech includes more than talk to a 
crowd from a platform. It includes the movies, — 
and television as well. It also ——— — 
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the right peaceably to assembly for publie discussion and- 
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which has become virtually indispensable to those who 
address large audiences and especially to those who speak 
frequently, as do candidates for publie office. The prob- 
lem of the loud-speaker was recently before the Court. 

Saia v. New York, 334 U. S. 558, involved a local ordi- 
nance which forbade the use of sound amplification de- 
vices without the permission of the chief of police. A 
minister of a religious sect, the Jehovah’s Witnesses, 
used a sound amplifier in a public park to give speeches 
on religious subjects. He had no permit and was con- 
victed under the ordinance. The United States Supreme 
Court held that the ordinance was unconstitutional as a 
previous restraint on free speech in violation of the First 
Amendment (as incorporated in the Fourteenth). The 
Court pointed out that the ordinance was not a mere 
regulatory measure, but a restraint without adequate 
standards for the exercise of the power of the police chief. 
The Court explained: 

“The present ordinance would be a dangerous weapon 
if it were allowed to get a hold on our public life. Noise 
ean be regulated by regulating decibels. The hours and 
place of public discussion can be controlled. But to allow 
the police to bar the use of loud-speakers because their 
use can be abused is like barring radio receivers because 
they too make a noise. . . . : 

“Any abuses which loud-speakers create can be con- | 
trolled by narrowly drawn statutes. When a city allows — 
an official to ban them in his uncontrolled ret: 
sanctions a device for suppression of free communi: 
of ideas. In this case a permit is denied because | 
In the next one a permit may be d = ed because s¢ 
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few in number and slight in terms of total impact on 
public and private discourse in the United States. One 
has only to see the American movies, listen to the Amer- 
ican radio, watch American television, attend our public 
meetings, and read American newspapers and magazines 
to learn that all shades and diversities of opinion are 
reflected, that all schools of thought can and do express 
themselves. The opposition is not suppressed. There 
are few taboo subjects. 

The great postulate of our democracy is confidence in 


the common sense of the people and in their maturity of_ 


judgment, even on great issues—once they know the facts. 

This is the tradition which India is also building. 
Ignorance and illiteracy are, of course, not synonymous; 
even illiterate masses can cast their ballots with intelli- 
gence, once they are informed. No more brilliant demon- 
stration of that thesis was ever made in the history of 
the world than in India’s general elections of 1951. Once 
the channels for communication are kept open, ideas will 


win on their merits. If these channels are not closed, the 


freedom to learn will flourish. 


That is the Indian ideal as well as the ideal of the ae eS 
@ United States. Both are in irreconcilable conflict with — 


thes theory which Soviet Communism espouses. For 


Vyshinsky wrote in The Law of the Soviet State “In our — oe 


state, naturally, there is and can be no place for ree 
of speech, press, and so on, for the oe of = 
Id., 617. — 

What the Supreme Court of — held in 
Pepsu, 41 A. I. R 76, a aoe S 
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. . . the propriety or reasonableness of the satisfac- 
tion of the Central or the State Government upon which 
an order for detention . . . is based, cannot be raised in 
this court and we cannot be invited te undertake an 
investigation into sufficiency of the matters upon which 
satisfaction purports to be grounded. We can, however, 
examine the grounds disclosed by the Government to 
see if they are relevant to the object which the legisla- 
tion has in view, namely, the prevention of objects 
prejudicial to the defence of India or to the security 
of State and maintenance of law and order therein . . . 
we are definitely of opinion that the publication or dis- 
tribution of these pamphlets could not have any rational 
connection with the maintenance of law and order in the 
State or prevention of acts leading to disorder or dis- 
turbance of public tranquillity . ... Whatever other 
remedies that might be open to the aggrieved party or 
to the Government to prevent such seurrilous attack upon 
the head of the judiciary in the State, we do not think 
that the provisions of the Preventive Detention Act could 
be made use of for that purpose. The utmost that ean 
be said is that the allegations in the pamphlets are calcu- _ — 
lated to undermine the confidence of the people in the —_— 
proper administration of justice in the State. But it is i. —— 
too remote a thing to say, therefore, that the. 
of the State or the maintenance of law and a n it — 
would be endangered thereby.’ z N 


a e 277 a an a ; = | — — 
B. Freedom of the Press. oe 
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freedom of speech, has many values to the editor or 
speaker, to the reader or listener, to society as a whole. 
Greatest of these, as I have said, is freedom to learn. The 
book, the speech, the pamphlet open new horizons for 
people. They are essential for the informed and intelli- 
gent electorate, as well as for the scientist, the philosopher, 
or the administrator. 

The classic statement came from John Milton in the 
famed Areopagitica, a book which Oliver Cromwell and his 
Parliament condemned in 1644. Milton wrote: 

“. . . books are not absolutely dead things, but do con- 
tain a potency of life in them to be as active as that soul 
was whose progeny they are; they do preserve as in 
& vial the purest efficacy and extraction of that living intel- 
lect that bred them. I know they are as lively, and as 
vigorously productive, as those fabulous dragons’ teeth; 
and being sown up and down, may chance to spring up 
armed men. And yet on the other hand unless wariness 
be used, as good almost kill a man as kill a good book; = 
who kills a man kills a reasonable creature, God’s image; __ 
but he who destroys a good book, kills reason itself, kills 
the image of God, as it were in the eye. Many a man 


lives a burden to the earth; but a good book is the pre- 


cious life-blood of a master spirit, imbalmed and trea- ee 
sured up on purpose to a life beyond life. It is true, = 3S 


ho age can restore a life, whereof perhaps there is nO oe 


—— Rora 


See 
d + * 


F. ey —— 4 
` —— — 
d yee AE a 


J 4 
het: Reo ae, 








TAGORE LECTURE IX 21 


Licensing of the press has appeared in one form or 
another throughout recorded history. Ideas are dan- 
gerous; and the traffic in them has been the concern of 
all dictators. Political or religious dissenters are, indeed, 
the plague of every totalitarian regime. 

Only the other day, Gabriel Arias Salgado, Minister of 
Information in the Spanish Government, stated: 

“One of the worst evils of a democratic state is public 
opinion.” Publie opinion, he said, “must be subject to 
the vigilance of authority.” 

“Those who still clamor for so-called freedom of the 
press demonstrate that they are very backward people.” 

Licensing of the press continued in England until 1694. 

Censorship has had a long history in the western world. 
Book banning is as old as books. The Roman Emperor 
Caligula suppressed the Odyssey in 35 A. D. because it 
contained ideas of freedom dangerous to Rome. Tyn- 
dale’s translation of the New Testament was suppressed 
in England in 1525. Martin Luther's translation of 
the Bible was burned in Germany in 1624. Michael 
Servetus and his book, The Restoration of Christianity, 
were burned together at Geneva in 1553. Galileo’s writ- - 
ings that the earth was round were destroyed as heretical — 


in 1642. Uncle Tom's Cabin by Harriett — = — 






attacking the institution of slavery in the United 


was banned by Russia in 1852. Soviet Russia banned 


My Life and Work by Henry Tard. Se ue meric 
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prevent dealers from handling books and magazines they 
do not lke, is illustrated by American Mercury, Inc. V. 
Chase, 13 F. 2d 224, decided by the Federal District Court 
of Massachusetis in 1926, where Judge Morton stated: 

. The defendants have the right of every citizen 
to come to the courts with complaints of crime; but they 
have no right to impose their opinions on the book and 
magazine trade by threats of prosecution if their views 
are not accepted. ... The facts that the defendants 
are actuated by no commercial motive and by no desire 
to injure the plaintiff do not enlarge their rights in this 
respect .... 

“Of course, the distributors have the right to take ad- 
vice as to whether publications which they sell violate 
the law, and to act on such advice if they believe it to 
be sound. The defendants have the right to express their 
views as to the propriety or legality of a publication. But 


the defendants have not the right to enforce their views — * 


by organized threats, either open or covert, to the dìs- 


tributing trade to prosecute persons who — — vih 
them.” fd- 225. 


Most States in America have laws regulating obscene _ 
and salacious literature, making it a erime to publish or — 


distribute it. See Hale, Law of the Press O a6 s - 


et seq. 


A federal law E EE — * ene book ; into 
the United States. 19 U. S. C. $ 1305. — Another feder 
law bans the use of a aa ager arstate 
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work as a whole tends to stir the sex impulses or to lead 
to sexually impure and lustful thoughts.* 

The latter view, giving a liberal construction to the 
word “obscene,” grew out of litigation over Ulysses, 
written by James Joyce. The book was banned from 
import on the grounds of obscenity. United States v. 
Ulysses, 72 F. 2d 705, decided by the Court of Appeals 
for the Second Cireuit in 1934, sustained Judge John M. 
Woolsey of the lower court, who had lifted the ban on 
the book. Woolsey wrote: 

“I am quite aware that owing to some of its scenes 
‘Ulysses’ is a rather strong draught to ask some sensitive, 
though normal, persons to take. But my considered 
opinion, after long reflection, is that, whilst in many 
places the effect of ‘Ulysses’ on the reader undoubtedly is 
somewhat emetic, nowhere does it tend to be an aphrod- 
istac.”” 5 F. Supp. 183, 185. 

On the other extreme are books where obseene words 
: Ot-treed- to give meaning or color to the whole scene 
but to promote lust or portray filth for its own sake. 

Beginning in 1872, Congress has authorized the postal 
officials to prevent the delivery of literature or letters 
used in an enterprise to obtain money by fraud. That 
power of Congress over the mails is well established (see ete a 
Public Clearing House v. Coyne, 194 U. S. 497: Donaldson ee 
v. Read Magazine, 333 U. S. 178), against the claim that 
such regulation violates the guaranty of freedom of the 
press contained in the First Amendment. / 


*The Court of Appeals said in the Ulysses case: Re et 
“. .. We believe that the proper test of whether a sien tke 
is obscene is its dominant effect.. In applying this test, relevancy of : 
the objectionable parts to the theme, the established — reputation 
of the work in the estimation of approved erities, if the b ok i 
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But the power to bar material from the mails, whether 
it be on the grounds of fraud or obscenity, is a potent one, 
easy of abuse. Hence orders entered under the postal 
laws are reviewable by the courts. And the courts have 
been alert to see that no form of censorship enters the 
field. openly or under disguise. 
Perhaps the leading case is Hannegan v. Esquire, 327 
U. S. 146, which involved the denial of the special rates 
of fecond flass mail to a magazine, because it seemed to 
thé Postmaster General systematically to contain writings 
and pictures which, though not obscene, were “indecent, 
vulgar, and risque.” He ruled that the special rate 
afforded magazines was available only to those which 
contributed to “the public goed and the public welfare.” — 
Id..150. The Supreme Court did not let that order stand. — 
In ruling that it was beyond the power of the Postmaster Gaon 
General to deny the special rates to a magazine on that — — 
ground, the Court wrote with special reference to the = = 88 
guaranty of freedom of press contained in the First St P 
Amendment: Bee 
“. .. a requirement that literature or art conform to 9 
some norm prescribed by an official smacks of an ideology ——  — 
foreign to our system. The basic values implicit in the == 
requirements of the Fourth condition can be served only fee 
by uncensored distribution of literature. From the mul- om 3 
titude of competing offerings the publie will vic k an 
choose. What seems to one to be aok — ſoꝛ 
others fleeting or —— ues. 
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Censorship is, indeed, alien to the American system. 
The classic case is Near v. Minnesota, 283 U. S. 697, 
decided in 1931. Minnesota condemned as a nuisance, 
and allowed to be enjoined, any “malicious, scandalous 
and defamatory” newspaper or magazine. <A paper called 
The Saturday Press was condemned under this statute 
as a nuisance, and its owners and publishers were per- 
petually enjoined from publishing it. The Supreme 
Court set the injunction aside, as being an unconstitu- 
tional restraint on freedom of the press. The law laid 
a previous restraint on publication, a device used in 
colonial days to suppress criticism and stifle opposition 
to those in power. The press in America may be sued— 
civilly and criminally—for wrongs inflicted or crimes 
committed. But it may not be suppressed because it is 
irresponsible or reckless or imprudent. Chief Justice 
Hughes wrote: 

“While reckless assaults upon public men, and efforts 
to bring obloquy upon those who are endeavoring faith- 
fully to discharge official duties, exert a baleful influence 
and deserve the severest condemnation in public opinion, 
it cannot be said that this abuse is greater, and it is be- 
lieved to be less, than that which characterized the period 


in which our institutions took shape. Meanwhile, the | as 


administration of government has become more complex, 
the opportunities for malfeasance and corruption — 
multiplied, crime has grown to most serious proporti 
and the danger of its protection by unfaithful ¢ mei 

of the impairment of the fundamental sec life 
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The Indian courts have also been faced with the prob- 
lem of prior restraints. The provision of free speech in 
Article 19 of the Constitution of India has been held to 
include the guarantee of a free press. See Jn re Venu- 
gopal, 41 A. I. R. 901, decided by the High Court of 
Madras. Like the guarantee of free speech, the free- 
dom of the press is also subject to the limitations of 
Article 19 (2). 

But while freedom of the press in India is not unlimited, 
attempts at prior restraints have been strictly tested. In 
Shanker v. State, 41 A. I. R. 562, the High Court of Alla- 
habad held that an Act which required a permit to publish 
any newspaper and penalized publication without such a 
permit was not a reasonable restraint within the meaning 
of Article 19 (2). Justice Desai pointed out: 

“S. 15 confers absolute discretion to the District Magis- 
trate to grant or refuse permit to anyone. There is abso- 
lutely nothing to guide him in his discretion. Not only 
are any standards laid down but also one cannot imagine 
aye — 

“ “The censor is set adrift upon a boundless sea.’” Id, 
568. 

In In re Venugopal, 41 A. I. R. 901, the High Court of A 
Madras struck down certain restrictions pertaining — 
publication of information relating to e — 
court stated: 

“The idea — this right of the Gove ne ta: 
permit or not to permit the publication of news } regar — 
ing horse-races and aceeptances in connection therewith 
is nothing different from that which is * — mn the 4 
right of pre-censorship of news by the ex itive author- 
ity. = E e 
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The conventional press of modern times is the news- 
paper, the periodical, and the book. Science, however, 
has produced other methods and media of communication 
which are just as basic and probably as enduring. The 
radio is one: the moving picture is another; television is 
a third. These media are used partly for education, pri- 
marily for entertainment. 

The American conception of the press has never been 
a limited one. Back in 1774, the Continental Congress 
invited the inhabitants of Quebee to join the Americans 
in their struggle against British imperialism, and sent the 
famous Quebec Letter. That letter listed the rights which 
the American Colonists held dear; and it stated among Sais: 
other things: — 

“The last right we shall mention, regards the freedom See eee 
of the press. The importance of this consists, besides = 
the advancement of truth, science, morality, and arts in = 


general, in its diffusion of liberal sentiments on the ad- 
ministration of Government, its ready communication of __ — n ve 
thoughts between subjects, and its consequential promo- — oe — 


tion of union among them, whereby oppressive officers Sete 
are shamed or intimidated, into more honourable audiat — ae 
modes of conducting affairs.” __ : 

The “advancement of truth seer, and aris o 
in general” covers a broad sweep. It was, he eve 
cided in 1915 that movies were not within the gt 
of the freedom of the press. Mutual Film Co: p. V. Ine —* — 
trial Commission, 236 U. S. 230. —— Court changec 
its position in 1952 and held in J Se ge ere 
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denial of a license by Ohio authorities to exhibit a motion 
picture called “M” under a statute which provided that 
the state board should approve only such films as it re- 
garded as of a moral, educational or amusing and harmless 
character. Superior Films, Inc. v. Department of Educa- 
tion, 346 U.S. 587. 

In each of these cases the Court held that the restraint 
imposed was censorship forbidden by the First Amend- 
ment. The Court did not go so far as to hold that all 
censorship of movies was outlawed. It confined itself to 
narrower grounds, concerning the adequacy of the stand- 
ards employed in those instances. Movies may, of course, 
rouse passions en masse more quickly than other media. 
They present specialized problems. But they have First 
Amendment protection in America; and they deserve it 
because of their high service in the communication of 
ideas.* 

Censorship of the press was only one historic method 


of suppression. Taxation of the press was another. Of 


course, a publisher can be required to pay the same kind 
of taxes that all citizens pay as a part of the price of the 


*Cf. Seshadri v. District Magistrate, 41 A. I. R. 747, where the Su- 


preme Court of India held that Article 19 (1)(g¢) prohibited a require 
ment that a theatre operator must, as a condition of his license, exhibit __ — 
certain films approved by the government. The Court said, ee 
exhibition of a film generally takes 2 hours and a quarter. Now if — 


—— eee 
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civilization they enjoy. But the taxes that have an in- 
vidious incidence are those which historically were known 
in America as “taxes on knowledge.” They were rampant 
in England during the Eighteenth Century and generated 
powerful opposition. The stamp tax laid on the cheaper 
papers that reached the masses had the effect of stifling 
their circulation or greatly curtailing it. 
That kind of a tax is unconstitutional in the United 
States, as Grosjean v. American Press Co., 297 U. S. 233, 
held. That case involved a tax of 2 per cent on the gross 
receipts derived from advertisements carried in a news- 
paper when, and only when, the newspaper had a circula- 
tion of more than 20,000 copies per week. The law was 
aimed at a powerful group that was opposed to the re- 
gime in control of Louisiana in 1934. Justice Sutherland, 
writing for the Court, said, 
“. . » The tax here involved is bad not because it takes 
money from the pockets of the appellees. If that were all, 
a wholly different question would be presented. It is bad 
because, in the light of its history and of its present set- | 
ting, it is seen to be a deliberate and calculated device in . 
the guise of a tax to limit the circulation of information ; 
to which the public is entitled in virtue of the constitu- O 
tional guaranties. A free press stands as one of the great __ 
interpreters between the government and the people. To 
allow it to be fettered is to fetter ourselves.” Id., 250. 2 
In most respects the press in America enjoys the same  __ 
freedom and is subject to the same restraints as the — ees 
in Australia, England, and India. There are E 
but most of them are minor. Guo ma 


cerns contempt by publication. ; 
Toledo Newspaper Co. v. United Si tc 
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issues, taking the side of the city. The judge cited the 
paper for contempt and imposed a fine. That judgment 
was affirmed by the Supreme Court. The power to pun- 
ish summarily for contempt was held to extend to those 
acts which have a “direct tendency to prevent and eb- 
struct the discharge of judicial duty. . . .” Id., 419. 

The power of federal courts to punish for contempt by 
summary action had been confined by Congress to “mis- 
behavior of any person in their presence, or so near thereto 
as to obstruct the administration of justice.” * 

In all other cases a trial by jury was granted an accused. 
Moreover, it is so contrary to the Anglo-American tradi- 
tion for one person to be the accuser and the judge that 
a powerful argument was made for narrowly restric — 
this summary power. 

Justice Holmes and Justice Brandeis were moved by  — 
these considerations to dissent in the Toledo Newspaper = __ : 
Co. case. And by 1941 their dissenting view had been 
adopted by the Court. In that year Nye vV. — 





*The statute at the time in question read: | — = 2 

“The said courts shall have power ti kupam i a E a 
necessary oaths, and to punish, by fine or imprisonment, at the dis- — — 
cretion of the court, contempts of their authority: l —— A i 
such power to punish contempts shall not be construed to extene RA 
to any cases except the misbehavior of any person. iai their presence, 
or so near thereto as to obstruct the ad ae oe 
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States, 313 U. S. 33, overruled the Toledo Newspaper 
Co. ease. The Nye case involved unethical means used 
to get a litigant to discontinue his case. The acts took 
place far from the courthouse and were in no way related 
to the judicial proceedings. The Court ruled that the 
statute, allowing federal judges to punish summarily for 
contempt only those acts of “misbehavior” which were 
committed “in their presence, or so near thereto as to ob- 
struct the administration of justice,” was to be construed 
narrowly, that the terms used were geographical, that the 
fact that the acts obstructed the administration of justice 
was not enough to bring into play the summary contempt 
powers. Acts not within those terms might be punished. 
But if so, they would follow the usual pattern of criminal 
procedure: indictment, jury trial, and trial before an im- 
partial, disinterested judge. 

The decision in the Nye case was shortly given ex- 
panded scope in Bridges v. California, 314 U.S.252. The 
Nye case was a federal decision under the Act of Congress 
which I have mentioned. The Bridges case involved con- 


tempt because of comments on litigation pending before 3 


the state courts of California. The power asserted was 


the so-called inherent power of courts to punish for con- O 
tempt. The Court, speaking through Justice Black, e — 


said: 


been variously described below. Tt ee 


TAR Sint * 
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“The substantive evil here sought to be averted has 
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The maintenance of the dignity of the Court was not, 
in other words, sufficient basis for use of the summary 
method of contempt. Justice Black pointed out how 
unbridled newspaper comment might seriously infect the 
trial. Hesaid: 

“The other evil feared, disorderly and unfair adminis- 
tration of justice, is more plausibly associated with re- 
stricting publications which touch upon pending litiga- 
tion. The very word ‘trial’ connotes decisions on the 
evidence and arguments properly advanced in open court. 
Legal trials are not like elections, to be won through the 
use of the meeting-hall, the radio, and the newspaper. 
But we cannot start with the assumption that publica- 


tions of the kind here involved actually do threaten to 


change the nature of legal trials, and that to preserve 
judicial impartiality, it is necessary for judges to have a 
contempt power by which they can elose all channels of 
public expression to all matters which touch upon pend- 
ing cases. We must therefore turn to the particular 


utterances here in question and the circumstances of their _ x 
publication to determine to what extent the substantive 
evil of unfair administration of justice was a likely con- 


sequence, and whether the degree of — — 
cient to justify summary punishment.” Id., 271. — 





into play, concluded that there was 
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These rulings curb the power of summary punishment 
very drastically, saving for the ordinary processes of the 
criminal law ali other contempts by publication. 

These decisions are distinctly American. They might 
not fit the environment of other lands, where judges are 
more aloof from the community and the bar than they are 
in America, where the judiciary is removed from the 
rough-and-tumble of life, where no judge ever runs for 
public office. In America “the law of contempt is not 
made for the protection of judges who may be sensitive 
to the winds of public opinion. Judges are supposed to 
be men of fortitude, able to thrive in a hardy climate.” 
Craig v. Harney, 331 U. S. 367. 376. 

This does not mean that the press ean dominate a trial 
or lash the judge without limit. On one side is the wide 
area of permissible public comment guaranteed by the 
First Amendment; on the other is the necessity of main- 
taining fair judicial administration. What newspaper 
comment crosses the line into the forbidden field is a mat- 
ter on which judges commonly disagree. The test in 
America is a severe one. For as I have indicated, the — 
weight of the Court is on the side of public comment and _ 
against the use by judges of the summary contempt power. 

The Indian courts, too, have been concerned with con- > 
tempt by publication. Im State v. Ahmed, 41 — = oe 
175, the High Court of Hyderabad stated: — — 

“We may observe that the freedom of press — our — 
Constitution is not higher than that of citizen, and that _ za 
there is no privilege attaching to the profession of the ce 7 zS 
press as distinguished from the members of the public. 
To whatever height the subject i in — ma) — 
may the journalist, —— zen may 
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member that the Judges by reasons of their office are pre- 
cluded from entering into any controversy in the columns 
of the public press, nor can enter the arena and do battle ~ 
upon equal terms in newspapers, as can be done by ordi- 
nary citizens.” Jd., 178. 

The primary considerations which should weigh with 
the court when it is called upon to deal with such con- 
tempt cases were stated by the Supreme Court of India 
in Prakash v. Uttar Pradesh, 41 A. I. R. 10, a case involv- 
ing resolutions passed by a Bar Association which related 
to the conduct of certain judicial officers: 

“. . . the reflection on the conduct or character of a 
judge in reference to the discharge of his judicial duties, 
would not be contempt if such reflection is made in the 
exercise of the right of fair and reasonable criticism which 
every citizen possesses in respect of public acts done in 
the seat of justice. It is not by stifling criticism that con- 
fidence in courts can be created. ‘The path of criti- 
cism . . . is a public way. The wrong-headed are per- 
mitted to err therein; provided that members of the public 
abstain from wipata improper motives to those taking 
part in the administration of justice and are genuinely 
exercising a right of criticism and not acting in malice, or 
attempting to impair the administration of justice, they Jo 
are immune.’ e ia 

“. . . when attacks or comments are made on a tudes — 
or Judges, disparaging in character and derogatory — 
dignity, care should be taken to distinguish between 
is a libel on the Judge and what amounts rea — te 
tempt of court. The fact that a statement is de 
so far as the Judge is concerned TO recess ril i ly 
it a contempt. Ze Id., 13-14. © ETERRA 
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ce 


. to achieve a dubious or even a laudable purpose 
by straining the law is hardly edifying. Polities and 
policies have no place in the pure region of the law; and 
Courts of law would serve the country and the Constitu- 
tion better by discarding all extraneous considerations 
and uncompromisingly observing divine detachment 
whieh is the glory of law and the guarantee of justice.” 

The Court said: 

“No objection could have been taken to the article had 
it merely preached to the courts of law the sermon of di- 
vine detachment. But when it proceeded to attribute im- 
proper motives to the judges, it not only transgressed the 
limits of fair and bona fide criticism but had a clear tend- 
ency to affect the dignity and prestige of this Court. The 
article in question was thus a gross contempt of Court. 
It is obvious that if an impression is created in the minds 
of the publie that the judges in the highest Court in the 
land act on extraneous considerations in deciding cases, 
the confidence of the whole community in the adminis- 
tration of justice is bound to be undermined and no 
greater mischief than that can possibly be imagined. It 
was for this reason that the rule was issued against 


the respondents.” Id., 38-39. And see Dixit v. Uttar — 


Pradesh, 41 A. I. R. 743. Cf. Reddy v. Madras, 15 Sup. 
Ct. Jour. 137, 141. 


The basic problem in India, as in the United States, has - ; 


been to reconcile the guaranty of a free press with theneed 
to preserve fairness in the administration of justice. Lis 





Editors, 41 A. I. R. 149, where the court stated: 2 
“There i is no doubt about the . ee GE 


was pointed out by the High Court of Orissa i in Ste tate v. he S 
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cian, other important questions also arise for considera- 
tion. Article 19 (1)(a) of the Constitution guarantees 
freedom of speech and the Press should have freedom to 
criticise the activities of public men belonging to one 
party or the other. Not imfrequently a politician who 
does not want his public activities to be exposed may in- 
stitute a criminal case of defamation im respect of an arti- 
cle appearing against him in a newspaper and then resort 
to the law of contempt for the purpose of gagging all hos- 
tile comments on his other public activities, while keeping 
the defamation case pending as long as possible. Hence, 
though any attempt of trial by the Press of a pending 
case should be sternly put down by enforcing the law of 
contempt, in appropriate cases the said law should not 
be so strained as to materially affect the freedom of speech 
of newspapers. A line has to be drawn between the law 
of contempt on the one hand and the freedom of speech 
of the newspapers on the other. Where an article is pub- | 
lished with the ‘intention’ of prejudicing the fair trial 
of a pending case, there can be no hesitation in applying 
the law of contempt against the offending newspaper. 
But where such intention is absent and the Court is asked © 
to infer that the article has a ‘tendency to prejudice the 
fae trial of a pending case’ many other considerations 
should also be carefully weighed.” Id., 159. Š — 
See also: Legal Remembrancer v. Busan, 41 A. L R. = : 
(Pat.) 203; Singh v. Singh, 40 A. I. R. (All) 342; 
Bijoyenanda v. Balakrushna, 40 A. I. R. (Or.) 249. a> = 
reconciling these competing — —— 
have, I believe, been somewhat stricter in requir — 
own country. Indian law, as T read it, is elose te eee 
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the whole truth. even when it may prejudice the position 
of some vested interest, serve the cause of an enlightened 
public opinion. By presenting the “pros” and “eons” of 
the major issues of the day, they help keep public opinion 
in a healthy state of thoughtful ferment. 

Books may serve as powerful agencies of social, eco- 
nomie, or political reform. They may enable us to gain 
a keener insight into our society and its problems. 

The same is true of the newer media—radio, television, 
and motion pictures. 

The Founding Fathers recognized these facts when they 
incorporated the guarantee of a free press into the First 
Amendment. Our Supreme Court has considered them 
as it has sought to carry out the mandate of that Amend- 
ment. Attempts to curtail freedom of the press have, in 
general, been struck down—whether those attempts have 
taken the form of outright censorship or of more subtle 
devices, such as a carefully calculated tax scheme. 

Some members of the American bench and bar have 
felt that the press has been permitted to go too far in 
criticizing judges and judicial decisions. Judge Simon H. 
Rifkind stated in 1950: 

“There is practically no restraint upon the character of 
the information and opinion which a newspaper can pub- 
lish about a case before trial, while it is pending before a 
jury, or after it has been decided. 

“_ . . time-honored procedure, forged through the gen- — 
erations to the single end that issues shall be impartially 
determined on relevant evidence alone, works fairly well 
in all eases but one—the celebrated cause. As soon as- 
the cause celebre comes in, the judges and lawyers no Ž 
longer enjoy a monopoly. They have a — in — 
enterprise and that partner is the Presse oa — 
“We shall not find a remedy for the s siti 1ati on in eons = 
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Judge Rifkind recognized the dangers of permitting a 
broad use of the contempt power in such eases: 

“There is considerable to be said for the proposition 
that the minute you deny the verity of this claim to im- 
munity, you must endow someone with the right ta say 
what shall or shall not go into the press, and that means 
censorship. That means censorship even though the cen- 
sors may be judges. Judges are men, not angels. While 
some would exercise the power of censorship with high 
regard for the true interests of the judicial process, others 
might exercise it to prevent perfectly proper criticism of 
their own administration of office.’ He suggested the 
following solution: 

“I think we must resort to the voluntary remedy. A 
permanent body composed of members of the bench, bar 
and press should be organized to bring together the view- 
points of all concerned. I am confident that common 
ground would be found upon which all could stand, pre- 
serving to each the essentials for decent and orderly func- 
tioning. After all, the press and the courts are mutually 
mterdependent. The press must have an uncoerced 
judiciary to maintain freedom of the press; and the judici- i 
ary requires an uncensored press to maintain an J 
judiciary. Only ignorance of each other’s problems can = =e 
keep such natural partners in conflict. With enlighten- — 
ment May come resolution of the clash, or at Ter niti- — 
gation of its evils.” — 











C. Freedom of Religion. — 


Gandhi once wrote: | = 
“Any creed or — which ce ane =< . 
ing one uniform practice is a re 
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This is the doctrine of separation of Church and State* 
which evolved after years of bloody experiences. 

In America, we once had an established church. That 
was in the colonial period under the British, when the 
Anglican Church was the official, the preferred church. 
It was supported by taxation. Only its clergy could offici- 
ate at marriages and baptisms. The other religious sects 
were in existence and held their services. But they ex- 
isted only as a matter of favor, as is true in certain Asian 
nations today. 

In 1779, shortly after the Revolution, the Anglican 
Church was disestablished. But the constitutions which 
the new States adopted usually contained two provisions 
touching on this problem: (1) they provided that public 


taxes should go to the support of churches; and (2) they — 
discriminated against the Catholics, Jews, and atheists. 

Soon an effort was made to put all Christian churches ' 
on an equal footing by supporting all of them by taxation. _ 
Virginia made this proposal in 1784. The measure had = 


distinguished supporters, including George Washington 
and John Marshall. But Thomas Jefferson and James _ 


Madison were against it. They marshaled the opposi- _ — 
tion; and Madison made their voices articulate in the 


Memorial and Remonstrance Against 
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most eloquent brief ever written on the need for separat- 
ing Church and State and keeping them separate. Madi- 
son wrote: 
“Rulers who wished to subvert the public liberty, may : 
have found an established clergy convenient auxiliaries. 
A just government, instituted to secure & perpetuate it, 
needs them not. Such a government will be best sup- 
ported by protecting every citizen in the enjoyment of 
his Religion with the same equal hand which protects 
his person and his property; by neither invading the equal 
rights of any Sect, nor suffering any Sect to invade those 
of another. ... 
“Whilst we assert for ourselves a freedom to embrace, 
to profess and to observe the Religion which we believe 
to be of divine origin, we cannot deny an equal freedom 
to those whose minds have not yet yielded to the evidence 
which has convinced us. If this freedom be abused, it 
is an offence against God, not against man: To God, there- 
fore, not to men, must an account of it be rendered. . . . 
“The Religion then of every man must be left to the 
conviction and conscience of every man; and it is the 
right of every man to exercise it as these may dictate. _ 
This right is in its nature an unalienable right. It is un- — 3 
alienable; because the opinions of men, depending — vate 
on the evidence contemplated by their own minds, cannot 
follow the dictates of other men: It is unalienable also; — 
because what is here a right ne a — 
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leap the great Barner which defends the rights of the 
people. The Rulers who are guilty of such an encroach- 
ment, exceed the commission from which they derive their 
authority, and are Tyrants. The People who submit to - 
it are governed by laws made neither by themselves, nor 
by an authority derived from them, and are slaves.” 

The philosophy of the Remonstrance is fairly reflected 
in present day constitutional adjudications in the United 
States, as illustrated by McCollum v. Board of — 
333 U. S. 203, and Zorach v. Clauson, 343 U.S. 306. 

The McCollum case involved an Ilinois program under 
which religious teachers of various denominations were 
permitted to give weekly religious instruction in public 
school buildings. Students whose parents so requested 
were excused from secular classes to attend the religious 
classes, but other pupils were not so excused. The Court 
held the program violated the prohibition of the First 
Amendment (as applied to the States by the Fourteenth 
Amendment) pertaining to separation of Church and 
State. 

In the Zorach case, a New York law permitted public 
schools to release students during school hours at parental - 
request to attend religious classes outside of the school 
grounds. The program involved neither religious instruc- 
tion in publie schools nor the expenditure of public funds. 
It,gtherefore was held valid. The Court pointed out 
that while the separation must be absolute, insofar as free 
exercise of religion and the establishment of religion are __ 
concerned, the First Amendment “does not say that — — 
every and all respects there shall be a separation of = ae 
Church and State. Rather, it studiously defines the ma as SURA 
ner, the specific ways, in which there ae E meert 
or union or dependency one on the other” Ba y A 
_ Court, while following the mah — as 
2 that public schools cannot 
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Bradfield v. Roberts, 175 U. S. 291, held that Congress 
could construct a hospital for the poor and authorize it 
to be managed by Sisters of the Catholie Church without 
violating the command of the First Amendment. And 
see Quick Bear v. Leupp, 210 U.S. 50. Cochran v. Board 
of Education, 281 U. S. 370, upheld the use of taxpayers’ 
funds to supply all school children whether they attended 
private, religious, or public schools, with free text books. 

The Justices have often disagreed on the application 
of the constitutional theory to the faets of particular 
cases; but the general principles, as stated in Everson v. 
Board of Education, 330 U. S. 1, are accepted by all: 

“Neither a state nor the Federal Government can set 
up a church. Neither can pass laws which aid one reli- 
gion, aid all religions, or prefer one religion over another. 
Neither can force nor influence a person to go to or to 
remain away from church against his will or foree him to 
profess a belief or disbelief in any religion. No person 
can be punished for entertaining or professing religious 


beliefs or disbeliefs, for church attendance or non-attend- _ : 


ance. No tax in any amount, large or small, can be levied 





to support any religious activities or institutions, what- _ E 


ever they may be called, or whatever form they may 





to teach or practice religion. Neither a state nor the — = 


Federal Government can, openly or secretly, | 
in the affairs of any religious — 
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“Nothing in clause (1) shall apply to an educational 
institution which is administered by the State but has 
been established under any endowment or trust which 
requires that religious instruction shall be imparted in 
such institution. 

Prime Minister Nehru recently emphasized that India 
is a secular, not a sectarian, nation: 

“We call our State a secular one. The word ‘secular’ 
perhaps is not a very happy one. And yet for want of 
better we have used it. What exactly does it mean? It 
means freedom of religion and conscience, including free- 
dom for those who may have no religion. It means free 
play for all religions subject only to their not interfering 
with each other or with the basic conceptions of our State. 
It means that minority communities from a religious 


point of view should accept this position. It means even 
more that the majority community, from this point of - 


view, should fully realize it. For, by virtue of numbers 
as well as in other ways, it is the dominant community and _ 
it is its responsibility not to use its position in any — 
which might — our secular ideal.” — 


The First PES tie — a ; 


the exotic forms of religion —— n 
tional types.* — 
United States v. Ballard, 322 U. S. 78, im 
I AM movement, a group that claimed to mes sr 
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“Heresy trials are foreign to our Constitution. Men 
may believe what they cannot prove. They may not be 
put to the proof of their religious doctrines or belefs. 
Religious experiences which are as real as life to some may 
be incomprehensible to others. Yet the fact that they 
may be beyond the ken of mortals does not mean that 
they can be made suspect before the law. Many take 
their gospel from the New Testament. But it would 
hardly be supposed that they could be tried before a jury 
charged with the duty of determining whether those 
teachings contained false representations. The miracles 
of the New Testament, the Divinity of Christ, life after 
death, the power of prayer are deep in the religious con- 
victions of many. If one could be sent to jail because 
a jury in a hostile environment found those teachings 
false, little indeed would be left of religious freedom. 
The Fathers of the Constitution were not unaware of the 
varied and extreme views of religious sects, of the violence 
of disagreement among them, and of the lack of any one 
religious creed on which all men would agree. They 
fashioned a charter of government which envisaged the 
widest possible toleration of conflicting views. Man’s l 
relation to his God was made no concern of the state. 
He was granted the right to worship as he pleased and to * 
answer to no man for the verity of his religious views. _ 
The religious views espoused by respondents might seem 
incredible, if not preposterous, to most people. But at ter 
those doctrines are subject to trial before a jury charged è 
with finding their truth or falsity, then the same — 
done with the religious beliefs of any sect. — Wh T 
triers of fact undertake that task, they enter a fe 
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Most of us in America enjoy the flag salute ceremony. 
Tt is an exercise that always has new meaning, no matter 
how often we perform it. The right hand is either placed 
on the breast or raised with palm turned up, while the fol- 
lowing pledge is recited in unison: 

“I pledge allegiance to the Flag of the United States 
of America and to the Republic for which it stands; one 
Nation, indivisible, with liberty and justice for all.” 

Jehovah’s Witnesses—a religious sect—object to the 
flag salute and refuse to perform it. They believe that 
it is forbidden by the commands of the Scriptures con- 
tained in Exodus ch. 20: 

“(3) Thou shalt have no other gods before me. 

“(4) Thou shalt not make unto thee a graven image, 
nor any likeness of any thing that is in heaven above, or 
that is in the earth beneath, or that is in the water under 
the earth. 


“(3) Thou shalt not bow down thyself unto them, nor 
serve them.” 

Some schools prescribe the flag salute for children. 
And a West Virginia school board expelled children of 
Jehovah’s Witnesses for refusing to salute the national 
fiag as part of the daily school exercise. - Suit was brought 
by the parents to enjoin the school authorities from con- __ eae 
tinuing to exact the flag salute ceremony as a condition of 
their children’s attendance at the public schools. If the = — — 
requirement violated the First Amendment, the suit 
would prevail, for as we have seen, the Due Process C wuse 
of the Fourteenth Amendment makes the gi : 
religious freedom good against the States. — Basti 

In 1940, the Supreme Court in the Gobitis case up eld | 
the flag salute as constitutional in an = — 
tice Frankfurther. Justice Stone dissented, s 
it compelled a person “to bear false w itness 
gion.” 310 U. S. 586, — m | — ‘Stone’ 
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ion was written by Justice Jackson, who said, “We can 

have intellectual individualism and the rich cultural 

diversities that we owe to exceptional mìnds only at the 

price of occasional eccentricity and abnormal atti- 
tudes. .. . freedom to differ is not limited to things 

that do not matter much. That would be a mere shadow 

of freedom. The test of its substance is the right to 

differ as to — that touch the heart of the existing 
order.” 319 U. 624, 641-642. 

The holding in cad Barnetie case has the flavor of Arti- 
cle 28 (3) of the Indian Constitution, which provides: 

“No person attending any educational institution ree- 
ognised by the State or receiving aid out of State funds 
shall be required to take part in any religious instruction 
that may be imparted in such institution or to attend ~— 
any religious worship that may be conducted in such 
institution or in any premises attached thereto unless such ~ 
person or, if such person is a minor, his — has given 
his consent thereto.” 

I notice qualifying language in the provisions of the 
Indian Constitution which guarantee — freedom. 
Thus Article 25 (1) provides: oe ee 

“Subject to publie order, morality and health — — 
the other provisions of this Part, all persons are equally _ 
entitled to freedom of conscience and the — freely to- 
profess, practise and propagate: — ge PES 

Article 26 provides: - Sy gs R 
“Subject to publie order, morality and = every === 
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History shows that some repulsive practices have mas- 
queraded under the guise of religion or otherwise sought 
its protection and blessing. The most notorious is human 
sacrifices, well-known in the animistic religions of Asia. 
In the Middle East there is an ancient temple of Venus, 
where sexual intercourse was part of an ordained religious 
service. In America, one religious sect was committed to 
polygamy and incorporated it firmly into its religious pre- 
cepts. When those practitioners were prosecuted for 
bigamy, they pleaded the protection of the First Amend- 
ment. The leading American cases are Reynolds v. 
United States, 98 U. S. 145 and Davis v. Beason, 133 U.S. 
333. The Court in the latter case held that while gov- 
ernment could not interfere with “man’s relations to his 
Maker and the obligations he may think they impose, 
and the manner in which an expression shall be made 
by him of his belief on those subjects,” it could make laws 
governing the morals of its people. Jd.,342. The Court 
held that polygamy, offensive to the American commu- 
nity, could be outlawed; and it could not be saved under Ž 
the guise of a religious tenet. As stated in the Reynolds : 
case: 

“Polygamy has always been odious — the — 
and western nations of Europe, and, until the — 
ment of the Mormon Church, was almost — — 
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which prohibited the expulsion of a person from a religious 
community. The court held that although. excommu- 
nication was “a religious practice,” the legislature was 
not barred from outlawing it. “. . . a sharp distinction 
must be drawn between religious faith and belief and 
religious practices. What the State protects is religious 
faith and belief. If religious practices run counter to 
public order, morality, health or a policy of social welfare 
upon which the State has embarked, then the religious 
practices must give way .... Id., 187. 

It is not for one from the West to appraise or comment 
on the vice or evils of the practice of excommunication 
in the civilization of Asia. But certainly the approach 
of the court in the Saifuddin case is in harmony with the 


philosophy dominating the political thought of those = 
nations which are secular, not sectarian. — 
I note Article 25 (2) of the Indian Constitution which a 
provides: e oo — 
“Nothing in this article shall affect the operation of | e 
any existing law or prevent the State from making any i es a 
law— , — —— — 
“(a) regulating or restricting any economic, financial, — —— 
















political or other secular activity which may be ~ 
associated with religious practice; 

“(b) providing for social welfare and reform or the 
throwing open of Hindu religious institutions 
of a public character to all classes and sections l 


of Hindus.” 
The reconciliatio presisiensanc 
T on nme — 8 shiek — — ps igious institutions 





Tida manare yO) atts ~ has led to sharp con- any 

troversies in the hides one ar Sk ak alee ENE eae 
Commissioner v. Swamiar, 17 Sup. Ct. Jour. 335, de- | 

cided by the Supreme Court of India is o — illustration. _ 
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were in some financial difficulty, and requested petitioner 
to appoint a managing agent to handle the affairs of the 
institution. Difficulties arose between the agent and 
petitioner, and the Board finally declared that it believed y 
the endowments of the Math were being mismanaged, 
and that a scheme should be framed for administering its 
affairs. The petitioner then sougħt to prohibit further 
Board action, contending that the law regulating the 
framing of a scheme and interfering with the management 
of the Math and its affairs by the Mathadhipati was an 
unconstitutional interference with religious rights under 
the Constitution. The High Court of Madras held sev- 
eral portions of the Act invalid under Articles 25, 26. and 
27, and the Commissioner appealed to the Supreme Court. 

In regard to Article 26, the Court stated that the ques- 
tion was, what were matters of religion and what were 
not? The former involved a fundamental right which 
no legislature could take away, while the right to admin- 
ister the property of a religious organization was subject 
to regulation. A contention by the State that all secular 
activities associated with a religion are not “matters of — 
religion” was rejected. The Court indicated that what — 
is permitted by the Constitution is regulation of activities - eect 
which are economic, commercial, or political, Toury a 
ciated with religious practices. Freedom of r 
tends to some practices as well as to belicfa.* 












*What the Court in the Swamiar case said con 
American theory: “. . + If the tenets of 
Hindus prescribe — Pests ge E 
at particular hours of the day, that 
performed in a certain y 
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must leave the right of administration to the religious 
denomination itself, subject to such restrictions and regu- 
lations as it imposes in regard to the use of property. A 
law which takes away completely the right of administra- 
tion from a religious institution would be invalid under 
“ert. 26 (d). 
The Court then examined the Act in the light of these 
considerations. One section, which empowered the Com- 
missioner to enter the premises to exercise his powers, 
without adequate safeguards for the religious group, was 
held invalid. Certain features of the legislation which 
unreasonably restricted the Mahant’s right to dispose of 
the property were held invalid, as were provisions for 
taking over the secular affairs of the institution.* A chal- 
lenge under Article 27 to provisions for payments by the 
religious institution to meet the costs of government 
supervision was rejected, since the purpose was not to 
foster a particular religion but to insure proper adminis- 
tration of religious institutions, in regard to secular and 
financial matters. 
In Ratilal v. Bombay, 41 A. I. R. 388, the Supreme 
Court had before it questions concerning the constitu- 
tionality of the Bombay Public Trusts Act of 1950. Un- 
der the law, trustees of religious trusts were required to 
register and pay a fee of Rs. 25 for registration. Pen- 
alties were imposed for failure to register. These regis- 
tration provisions were sustained against the claim that = = 
they interfered with the right of religious institutions, = 
under Artele 26, to manage their own affairs. The fees a, 3 NEDA 





*In Das v. Orissa, 17 Sup. Ct. — 329, ee ee oe ES, — ote Sy 
law gave an executive officer power to promulgate a Program or — 
en ee ue e a 
There was no provision for judicial s 
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exacted were also sustained, even though it was pointed 
out that under the Jain religion the income from the 
property could be used only for a religious purpose. The 
Court held that the registration fee was incidental to 
proper management of the trust, as were municipal taxes. 
By like reasoning the Court sustained the provisions of the 
act requiring the trustees to keep their accounts in a 
prescribed manner. 

The right of entry to religious properties granted the 
civil authorities was challenged. But the right was sus- 
tained, since the law provided that the officers making 
the entry were to give reasonable notice of their intent 
to enter and were to have due regard to the practices and 
usages of the religious sect. Cf. Shastri v. Temple Com- 
mittee, 15 Sup. Ct. Jour. 310. 

The provision of the law giving the court power to 
appoint the Charity Commissioner as trustee of the reli- + 
gious fund was held to be invalid. Such an appointment, 
said the Court, would amount to “a flagrant violation of 
the constitutional guarantee which religious institutions 
have under the Constitution in regard to the management 
of its religious affairs. ... To allow the Charity Com- 
missioner to function as the Shebait of a temple or the 
superior of a Math would certainly amount to interference 
with the religious affairs of this institution.” Id., 393. 

The Court also held invalid certain provisonsof the law 
applying the well-known doctrine of cy pres to religious o 
trusts. The doctrine of cy pres was developed to grant _ = 
courts power to prevent trusts from failing, due to sH — 
cumstances which make their ao impossible.* — TIES 
— — — — ye ; BS 

*The American Law Institute’s Restatement of the — de rust 
states the cy pres doctrine as follows: O 3 

“If property is given in trust to be applied t 
table purpose, and it is or ‘becomes impos ible or | 
illegal to carry out the particular pi urp iy Are if t 
fested a more general intention to deve = prope 
tees ie ete 
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that event the Court could in effect rewrite the trust, 
giving effect as nearly as possible to the purpose which 
the donor had in mind. 

Under the Bombay law, the Court could invoke the doc- 
trine of cy pres, if the object of the trust was deemed not 
wholly or partially expedient, practicable, desirable, or 
necessary, and if it was thought desirable to apply the 
trust property to any other charitable or religious object. 
The Court held it to be an unconstitutional intrusion on 
the management of religious matters to allow “any secular 
authority to divert the trust money for purposes other 
than those for which the trust was created.” Id., 394. 
The Court further stated, “The State can step in only 
when the trust fails or is incapable of being carried out 
either in whole or in part.” Td., 394. Andsee Das. 


— 
o 


These Indian cases have the flavor of American deci- 
sions dealing with controversies arising out of schisms in 
a church, where two conflicting sects lay claim, say, to 
church property, to the cathedral, or to perquisites of 
the cardinal, bishop, or minister. How is it determined 
which sect is the “proper” or “lawful” sect entitled to — 
management of the church affairs? It was first decidedin = 
Watson v. Jones, 13 Wall. 679, that the question is an- 
swered by reference to ecclesiastical law or custom. Said 
the Court in the Watson case, “. . . whenever the ques- | 
tions of discipline, or of faith, or ecclesiastical rule, cus- 
tom, or law have been decided by the highest of a = 
church judicatories to which the matter has been carried, __ 
the legal tribunals must accept such decisions as final, ane: 


as binding on them, in their application to gone case e before > 
them.” Id; 727. E RAE — 









tion of the property to some charitable purpose which falls withir 
_ the general charitable intention of the settlor.” — Id, §3! H 
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The same rule was applied recently to nullify a law of 
the State of New York which chose one of two sects of 
the Russian Orthodox Church as the true sect. Kedroff v. 
St. Nicholas Cathedral, 344 U.S. 94. s 

History is replete with examples where rulers sought 
to control the sectarian leaders, making them docile to —— 
the political dictates of the government. Bismarck in iE 
Germany sought to detach the Catholic Church from — 
Rome by expelling unruly Jesuits and appointing to the — 
Church episcopate men who would conform. The strug- — 
gle for religious freedom in the western world was in large | Peres} 
measure a struggle to keep the hand of Government off the 5 ES as — 
church. — Re ee 

Sital Das v. Sant Ram, 41 A. I. R. 606, decided in 1954 
by the Supreme Court of India, raised questions quite 
comparable to those in the Watson and Kedroff cases. EE 
The plaintiff brought suit to set aside a lease of realty —— 
made by one Kishore Das, admittedly the last Mahant oe ae a 
of the Thakardwara. A defense was interposed, chal- Tk Sie 
lenging the standing of the plaintiff to bring the suit on = 8 | 
behalf of the religious order. Plaintiffclaimedhewasthe = © 


lawful suecessor of Kishore Das. That claim was denied, <= ; eee 
the contention being that one Ishar Das was the legal E RE E 
Mahant. Š — * ee — — 
The Court looked to ecclesiastical law to determine wie =» eee 
the lawful successor was. “The law is well settled, ⸗ said : pe — 
the Court, “that succession to Mahantship of a Math « of ee 
religious institution is regulated by custom or usage | ‘ 
the particular institution, except where a rule f su 
sion is laid down by the founder himself 
the endowment.” Id., 609. The opinion | of C 
Mukherjea is te ee an itic JUSI 


A 
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would. indeed, implicate the civil authorities in affairs 





of the church, contrary to the conception of the secular ; 





We have had much litigation m the United States over 


Imt 


the attempts of municipal or state authorities to license, 
tax. and in other respects control the activities of religious 
groups. The litigation has involved mostly the sect 
known as Jehovah’s Witnesses, who go from door to door 
distributing religious literature or soliciting purchases of 
it. Sometimes they stand on street corners and seek to 
interes — in their tracts. They are a religious 
Sect which may not be discriminated against. For ex- 
ample, if other religious groups are entitled to hold open 
meetings in the parks, this group must be included. So 
held the Court in Niemotko v. Maryland, 340 U. S. 268. 

A municipality in Pennsylvania sought to exact a 
license tax from these Jehovah’s Witnesses for their solicit- 
ing activities. The Court, in Murdock v. Pennsylvania, 
319 U. S. 105, held that tax unconstitutional under the 
First and Fourteenth Amendments. “The hand distri- 
bution of religious tracts is an age-old form of missionary 
evangelism—as old as the history of printing presses.” 
Id., 108. “The power to tax the exercise of a privilege,” 
said the Court, “is the power to control or suppress its 
enjoyment.” Td., 112. 

By like reasoning, a city ordinance forbidding any per- 
son to knock on doors, ring doorbells. or otherwise summon 
to the door the occupants of any residence for the purpose 
of distributing handbills or circulars was held unconstitu- 
tional, as applied to a Jehovah’s Witness distributing 
advertisements for a religious meeting. Martin v. Struth- 
ers, 319 U.S. 141. 
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Licensing requirements for these religious sects have 
also been struck down. (See Jones v. Opelika, 319 U. S. 
103, overruling Jones v. Opelika, 316 U. S. 584) since the 
power to grant or to withhold a license to practice a reli- 
gion is a power of life or death over that religion. The 
Jones case involved Jehovah's Witnesses. Kunz v. New 
York, 340 U. S. 290, involved a Baptist. A municipal 
ordinance ial a permit from the police commis- 
sioner for a person to preach or expound a religious faith 
in a publie place. A Baptist minister spoke outdoors 
without a permit and was convicted for that omission. 
The Court reversed his conviction, holding that a licensing 
system so vague and general, as to give the police com- 
missioner power to pick and choose among religions, laid 
a forbidden burden on the exercise of religious liberty. 


Licensing provisions as applied to religious: workers are 






a previous restraint upon the free exercise of religion. 
When the licensing authority has unbridled diseretion to _ 
determine whether a particular group is a religious group, _ 
there is censorship in the worst form. The fact that there — 
would be a judicial remedy far ainas et the Sulla age” 
the licensing agency is not enough. The licensing system 
Toki aein ee 
freedom guaranteed by the Co: > 
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In that case a Jehovah’s Witness was on a street acting 
in an orderly manner. He had a phonograph record which 
he asked two pedestrians to hear played. They stopped 
while he played the record. The record was an attack 
on all organized religion, especially the Catholie Church. 
The record incensed the two hearers, who complained to 
the authorities, who in turn arrested the Witness. He 
was convicted for inciting a breach of the peace. In 
reversing, the Supreme Court said: 

“In the realm of religious faith, and in that of political 
belief, sharp differences arise. In both fields the tenets of 
one man may seem the rankest error to his neighbor. 
To persuade others to his own point of view, the pleader, 
as we know, at times, resorts to exaggeration, to vilifica- 
tion of men who have been, or are, prominent in church 
or state, and even to false statement. But the people of 
this nation have ordained in the light of history, that, in 
spite of the probability of excesses and abuses, these lib- 
erties are, in the long view, essential to enlightened opin- 
ion and right conduct on the part of the citizens of a 
democracy.” Jd., 310. 


There is, however, room for the police power, even in the 


field of religious practices. The Reynolds and Beason | 


cases, already discussed, show that immoral practices, 


traveling under the cloak of religion, may be outlawed by 2 


the state. Other regulations are permissible. Th 


Prince v. Massachusetts, 321 U.S. 158, — a Massa- ee 


or in public places. In the Prince case, protec 


ing it ENEE = a — or dain to permit a 0 eae 
under 12 or a girl under 1S to sell peradi a the streets 
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sustained by the Supreme Court against the claim that 
the ordinance infringed their right to religious freedom. 
The Court said: 
“Where a restriction of the use of highways in that : 
relation is designed to promote the public convenience 
in the interest of all, it cannot be disregarded by the at- 
tempted exercise of some civil right which in other cir- 
cumstances would be entitled to protection. One would 
not be justified in ignoring the familiar red traffic light 
because he thought it his religious duty to disobey the 
municipal command or sought by that means to direct 
publie attention to an announcement of his opinions.” 
Id., 574. 
The Cox case comes to mind when one reads Siddiqui v. 
Uttar Pradesh, 41 A. I. R. 756. That case involved the 
question of the rights of two religious sects to hold pro- 
cessions. The High Court of Allahabad sustained a 
magistrate in denying permits. One sect was the Sunni 
Mohammedan; the other was the Shia Muslim. When 
the former took out a procession and recited the Madhe 
Saheba, the latter claimed they were duty bound to take 
out their procession and recite the Tabarra. The Court 
sustained the magistrate in denying procession permits 
to both groups, on the grounds that the procession would 
be likely to result in a breach of the peace. 
Chaplinsky v. New Hampshire, 315 U. S. 568, is in the 
same tradition. A Jehovah’s Witness was distributing 
literature of his sect on the streets of Rochester, New __ 
Hampshire. His denunciations of other religions caused = 
a crowd to gather; and a policeman intervened to escort — 
the Witness away. The latter shouted to a local official, — 
“You are a God damned racketeer” and “ a damned Fasci —— 
and the whole government of Rochester are — or 
agents of Fascists.” He was convicted of v a = 
ordinance, making it a crime to — Jerson 
fully in a publie place “by any offe > or dé 
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The Court sustained the law, : as sı arı — = 
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In other words, religion is no excuse or justification to 
indulge in threatening, profane, or obscene revilings that 
would cause the average man to fight. 

Our conception of religious freedom has had many 
ramifications in our system of laws. <A few examples will 
illustrate the variety of problems posed by it. 

One relates to education in the publie schools. In the 
1920's, Oregon made it mandatory for a parent or guardian 
to send a child between eight and sixteen years of age to 
the public schools. The Society of Sisters, a Catholic. 
organization interested in the care of orphans and the 
education and instruction of youth, and a private military 
academy for boys, challenged the constitutionality of the 
law. The Court, im Pierce v. Society of Sisters, 268 U. S. 

510, held the Oregon statute unconstitutional, as in- - 
fringing the “liberty” of the people without due process -~ 
of law within the meaning of the Fourteenth Amendment. 
The Court ruled that, “The child is not the mere creature | 
of the State; those who nurture him and direct his destiny 
have the right. coupled with the high duty, to recognize 
and prepare him for additional obligations.” Jd., 535. 
The Pierce ease is not a decision precisely under the First — 
Amendment. But the concepts of separation of Church — 
and State, freedom of conscience, and- phar liberty 
gave strong overtones to the decision. —__ eee ARE 

Another emanation from the First Amendment con- — 
cerns the exemptions granted ministers of religion and O 
conscientious objectors ffom military — rv iee. It ha: 
never been held that religious belief would ec onstite tion- 
ally exempt a person from the — of a — ing in t — 
Armed Forces. Quite the contrary. Har ile. no e- 3 
gents, 293 U. S. 245, held that < State could re 
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signed to noncombatant duties. See Selective Draft Law 
Cases, 245 U. S. 366. The present law contains a pro- = 
vision which is quite lenient.* The cases are legion.** I 

do not stop to comment on them beyond saying that the 
exemption has been liberally construed and its benefits 
extended even to the most stubborn and cantankerous 
objector. 

Another reflection of the philosophy of the First 
Amendment is seen in the status of the conscientious 
objector in civil affairs. The denial by Illinois of the 
right to practice law to one who had conscientious scru- 
ples, preventing him from serving in the state militia in 
time of war, was upheld in Jn re Summers, 325 U. S. 561, 
by a closely divided Court. Aliens have been denied 
naturalization on the same grounds, United States v. 
Schwimmer, 279 U. S. 644; United States v. Macintosh, 

283 U. S. 605. The latter decisions also reflected very 
close divisions in the Court. But there was ie gern 





= “Nothing contained in this title shall be construed to require any — 
person to be subject to combatant training and service in the armed — 
forees of the United States who, by reason of religious training and — 
belief, is conscientiously opposed to participation in war in any form. | 
Religious raining maè Benet a 
belief in a relation to a Supreme Being involving duties superio —— 
those arising from any human relation, but does not ir lude e 
political, sociological, or philosophical views or a - 
moral code. _ Any person claiming ——— 
is sustained by the local board shall, if he is i ind et 
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force in the argument that freedom of conscience should 
permit the citizen the choice to bear arms or to serve his 
country in other ways. That view is reflected in the case 
of Girouard v. United States, 328 U. S. 61, overruling a 
Schwimmer and Macintosh. The oath to “support and 
defend the Constitution and laws of the United States of 
America against all enemies, foreign and domestic,” and 

to “bear true faith and allegiance to the same” was held 

not to require a promise to bear arms. “The effort of 
war is indivisible; and those whose religious scruples pre- 
vent them from killing are no less patriots than those 
whose special traits or handicaps result in their assign- 
ment to duties far behind the fighting front. Each is 
making the utmost contribution according to his capac- 
ity.” Id., 64-65. 

The Girouard case was also by a divided court. But > 

it aligned America once more on the side of freedom of 4 
conscience against the pressures to make the individual 


conform his personal scruples to the attitudes of the 
majority.* 





*The confict between law and conscience is a recurring one : 
every land. Professor David Spitz of Ohio State University recently 
stated the case for the school of thought giving poraa to the — 
conscience: . oy 

“Whether laws preseribing affirmations of loyalty, or sustaining 
legislative inquiries into one’s past or present beliefs and as: ti 
or proseribing the expression of revolutionary ideas, are of this Va 
ety, each man must judge for himself. If he dislikes such IWS 
dees not regard them to be a crucial violation of or t to 
mocracy, he will obey them. If, — — vier 
destructive of the very principles that constitute i 
he has given his — — "i he i 
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Summary. 


I have mentioned earlier the preferred position of free- 
dom of speech, of the press, and of religion under the — 
American constitutional scheme. They are preferred be- 
cause they are guaranteed against both state and federal 
_— action. They} preferred because they are placed high 
above the aaah of any legislature in the country. They 
deserve that preference because of the great role they 


perform in a democratic state. Je-wewktbetmthmkabie—— 
Pest thet te universal franchise could \Hourish without free- nst 
dom of speech and of the press. The principle of “the 
— consent of the governed” would have no meaning if 
publie discussion were banned, if the “pros” and “cons” of 
public questions could not be discussed. Then we would 


have a totalitarian system, where the electorate did what 3 — 
it was told, where dissidents were jailed or executed, where l 


the voices of dissenters were stilled. Freedom of speech Sr — 
and freedom of the press go hand in hand with the ee 
democratie process. ie ete Se 
Freedom of religion is also indispensable to democratic — — 
society. Man can walk with dignity and independence i A a eae 
only if he is free to practice and preach the religion of his S St ee i 
choice, only if he can obey the dictates of his conscience. a oe 
The strength of democracy is its recognition of the rights pee 
of each and every minority in society. The smallest = ~~ — 





minority of all is one man’s conscience. There can be Be ON. 
no real freedom unless the conscience is free to express — Saran 
itself and unless man is free to obey its small voice. — 


moral principles to which he is firmly committed, and so long as his — 
act of disobedience is caleulated—taking the whole situation into — 
view—to achieve a greater good than is likely to be no 
acquiescence, I cannot believe that he can be said to have denie 
fundamental — Se aapi a ee good cit 
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A civilized system of law is as much concerned with 
the means employed to bring people to justice as it is 
with the ends themselves. A first principle of Anglo- 
American jurisprudence is that the ends do not justify 
the means. That is, indeed, basic to the conception of 
due process in the procedural sense. This is common 
meeting ground for East and West. As Gandhi once 
wrote, “The means may be likened to a seed, the end to | 
a tree; and there is just the same inviolable connection ee 
between the means and the end as there is — — 
seed and the tree.” 


A. The Court. i ae ee 
There was a time in the Western world whed a wail” E 

could be condemmed by edict of a ule ox by a foarte 

by the legislative body. The latter is the m Bae 2 

of ‘attainder, outlawed by — — 10 of t ie 25 = 

Constitution, so far as States arec aC l Article 

I, Section 9, so far as the Fe 
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poses fines, penalties, or disabilities upon him has become — 
a rare thing since the adoption of the Constitution. A ——— 
few such practices have, however, appeared and the Court ie 
has reacted decisively to them. | ——— 
Cummings v. Missouri, 4 Wall. 277, involved a pro- — 
vision of the Missouri Constitution, adopted while ae 
passions of the Civil War raged, which required persons oe 
practicing a profession to take an oath of loyalty that — asa: 
they had never given aid or comfort to persons engaged Ep a 
in hostility to the United States nor been a member of an Bee 
organization inimical to the Government of the United Bee e 
States. Ex parte Garland, 4 Wall. 333, decided the same — 


day, involved an Act of Congress which required attor- y z — 
neys practicing before the Supreme Court to take a similar ee 
oath. The purpose of these laws was to penalize those oie Se a 


who had been active in the Civil War on the side of the gh Hi 
South or sympathetic with it. be es 
The deprivation of civil rights for past conduct was 
held to be punishment prohibited by the Constitution, 
unless through a judicial trial. And even a judicial trial = 
could not reach back and make unlawful an act whichwas / A 
not proscribed when committed, for that would be an f ~~ 
ex post facto law, also outlawed by the Cee + St 
*4rticle 20 (1) of the Indian Constitution — avis 
analogous to the prohibition against ex post facto laws in the Amer- 
ican Constitution. Artiele 20 (1) states: 4 0 
“No person shall be convieted of any offence ex for violation —_ 
of a law in force at the fime of he seen 
an offenee, nor be subjected to a penalty greater than th: 
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See Article I, Sections 9 and 10. The fact that a class of 
people was condemned, rather than named individuals, 
made the law no less a bill of attainder. The fact that 
the condemnation was conditional likewise made no dif- 
ference. For the innocence of the accused would have 
to be established by the expurgatory oath. In other 
words, the particular laws assumed the guilt of these 
people and adjudged and imposed the penalty condition- 
ally. Said the Court in the Cummings case, “To make 
the enjoyment of a right dependent upon an impossible 
condition is equivalent to an absolute denial of the right 
under any condition, and such denial, enforced for a past 
act, is nothing less than punishment imposed for that act.” 
Id., 327. 

And in the Garland case, the Court said, “The attorney 
and counsellor being, by the solemn judicial act of the — 
court, clothed with his office, does not hold it as a matter ve eae ae 


oa 












of grace and favor . . . It is a right of which he can only nay i —— 
be deprived by the judgment of the court, for moral or ke nee 
professional delinquency.” Id., 379. So the bills of = = 
attainder in both the Cummings and the Garland cases 
were nullified. Rees x 

The latest application of that principle was in 1946in _ Bae 
the case of United States v. Lovett, 328 U. S. 303. A = — 


Congressional Committee, investigating “un-American  — 
activities.” attacked certain government employees as T a 
“irresponsible, unrepresentative, crackpot, radical bu rean- i 
crats” and affiliates of “Communist front o ! tions.” 
An amendment was proposed to an Apr pi opria aed mo 
Providing that no part of the appropriation — 
used to pay the named indivi —— 
— was — authori 





ee eh. G 
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report on the matter. Hearings were held “in secret 
executive session.” The employees charged with “subver- 
sive” activities were allowed to testify but their counsel 
were not permitted to be present. Much of the evi- 
dence adduced was never made public. But the Commit- 
tee returned a report condemning three employees as 
having engaged in “subversive activity.” * Accordingly, 
the Appropriation Bill was amended, barring the use of 
any funds made available under the Act or thereafter 
made available under any Act to pay any salary or com- 
pensation to any of the three men. | 

The Court construed the amendment as designed per- 
manently to bar these employees from government serv- 
ice. It accordingly condemned the law as an ex post 
facto law and asa bill of attainder. The law had the effect 
of a legislative decree, perpetually excluding the named 
men from their chosen profession.** It was punishment 
without a judicial trial—punishment for an act first called 
an offense after it had been committed. The Court said: 

“Those who wrote our Constitution well knew the 
danger inherent in special legislative acts which take away 
the life, liberty, or property of particular named persons 
because the legislature thinks them guilty of conduct 


which deserves punishment. They intended to safeguard _ — 
the people of this country from punishment without trial ee 


by duly constituted courts.” Id., 317. > 


The philosophie basis for condemnation of the bill of - — & 


attainder was — over a — ago bad Dr. : R 
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Wooddesson in Lectures on the Law of England (1834, 2d 
ed.) Vol. 2, pp. 384-385: 

“  . All civil magistracies have in reason their ap- 
pointed province. The legislative ought not to entrench 
on the judicial. Legislation, as it is the noblest exertion 
of human sovereignty, is the hardest task of human wis- 
dom; and should not be perplexed by such temporary 
considerations or conjunctures as might hazard impar- 
tiality of decision. Hence the political congruity of first 
enacting laws, and then enforeing them on subsequent 
occasions, and by different magistrates, has been confirmed 
by the very uniform usage of the world; in the observ- 
ance of which the subjects of every state have been 
thought deeply interested. Thus, when a general law is 
made restraining crimes, the due application of it is a new 
field to exercise the faculties of our minds. To do the 
whole at once is relying too much on our judgments, espe- 
cially when the various passions are heated or alarmed 
by an interesting crisis. Such is not the time practically 
to overturn legal institutions, which have either been 
sanctioned by long tradition and experience, or were dic- 
tated by temperate reflection; and having universality 
for their object, were diuiifigenedd by present fears, and 
personal enmity or favor.” 

The requirements for a fair trial are varied. They are 
not satisfied, if the court is a partial, prejudiced tribunal 
bent on conviction. It is fatal if the court is an instru- _ 
ment of the prosecution or has interests aligned with one ~ 
side of the controversy. Our leading case is Tumey v. — 
Ohio, 273 U. S. 510, in which the late Chief Justice Taft 
wrote for a unanimous Court. Under Ohio law the mayor TNE : 
of a village could try violations of the liquor law. He — 
tried and convicted one Tumey and fined him $100. The 
case went through the Ohio courts and reached the Su- — 
preme Court on a question of due pee or law under 
the Fourteenth Amendment. As -ompensation for hear- _ 
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retain the amount of the costs in each case. No fees were 
paid him, if a defendant were acquitted. He was com- 
pensated for his services as a judge only if he convicted 
the defendant. The judge therefore had a direct, per- 
sonal, pecuniary interest in reaching a decision against the 
defendant. Such a hearing, the Court held, denied an 
accused due process of law. “A situation in which an 
oficial perforce occupies two practically and seriously 
inconsistent positions, one partisan and the other judieial, 
necessarily involves a lack of due process of law in the 
trial of defendants charged with crimes before him.” Zd., 
534. 
All matters touching on judicial qualification to sit in 
a particular case do not go to the question of the consti- 
tutional validity of the trial. Generally speaking. per- 
sonal bias, kinship, remoteness of interest of the judge in 
the litigation, involve matters of legislative discretion. 
Id., 523. For federal judges, Congress has provided: ) 
“Any justice or judge of the United States shall dis- 
qualify himself in amy case in which he has a substantial 
interest, has been of counsel, is or has been a material 
witness, or is so related to or connected with any party 
or his attorney as to render it improper, in his opinion, tor- — 
him to sit on the trial, appeal, or other proceeding therein.” = 
28 U.S.C. § 455 = 
And 28 U. S. C. $ 144 provides AE ERA E — z L 
ties to move that the judge, before whom a — een 
pending, has a personal bias or prejudice which | disqualifies = j 
him: —— — 
American judges are ext ely sensitive tos ; 
any case where any question of propriet; ty « f th 
pation might be raised. Very few have soilec 
by malpractices of that sharac ee SF 
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stituting the contempt and that it was committed in the 
actual presence of the court. The order of contempt shall , 
recite the facts and shall be signed by the judge and 
entered of record.” 

This Rule substantially restates the principles of our 
leading cases of Ex parte Terry, 128 U.S. 289, and Cooke 
v. United States, 267 U. S. 517. The power to punish 
summarily for criminal contempt without the procedural 
safeguards of the Bill of Rights rests on the necessities 
of the administration of justice, as I indicated in the pre- 
ceding Lecture. The power is often referred to as an 
inherent power of the judicial branch. See Myers v. j E 
United States, 264 U. S. 95. — 

The Constitution of India recognizes it as such. Article — ee 
215 provides: “Every High Court shall be a court of oe: 
record and shall have all the powers of such a court in- fee. 
cluding the power to punish for contempt of itself.” Se — 
Article 129 contains a similar provision for the Supreme eee eS 
Court. The Supreme Court of India held in Singh v. — = Žž  ž 
Singh, 41 A. I. R. 186, that the power of a High Court * sige ee 
to punish summarily for contempt of court is an inherent == ~— 
one, which neither the Parliament nor the Supreme Court = o 
can modify or alter.* Ae 

In that case there was an application asking for the — 
transfer of certain contempt cases from the High Court 


*An interesting contempt case from the courts of India is Shafi v. * — 
Bakhsh, 36 A. I. R. 270, in which the High Court of Lahore held a 

judge in contempt for insulting a lawyer and another judge. k =e $ 
lawyer was verbally ieee ira 

tion to restrain proceedings in the judge’s court. — 
pointed out that such abuse of an officer of the court we t 
tolerated. — ——— —— SEN 
tion of which the judge is one part and tl another. 
Tie dedii vould sates oes rpri: 
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of Pepsu to another or, in the alternative, that the matter 
should not be heard by two judges of the High Court of 
Pepsu. The Supreme Court refused to act for lack of ® 
power. It added: 
“We wish, however, to add that though we have no 
power to order a transfer in an original petition of this 
kind we consider it desirable on general principles of jus- 
tice that a judge who has been personally attacked should 
not as far as possible hear a contempt matter which, to 
that extent, concerns him personally. It is otherwise 
when the attack is not directed against him personally. 
We do not lay down any general rule because there may 
be cases where that is impossible, as for example in a 
court where there is only one judge or two and both are 
attacked. Other cases may also arise where it is more 
convenient and proper for the judge to deal with the 
matter himself, as for example in a contempt dn facie 
curiae.” ™ Fd., 190. 
The fitness of the judge, who cites a lawyer or news- 
paper for contempt, to sit in judgment on the aceused is 
an oft-recurring question in American law. Two recent 
cases brought the issue to the Supreme Court. Sacher v. 
United States, 343 U. S. 1; Offutt v. United States, 348 
U. S. 11. In each, the irisi judge and the lawyers got 
into a running quarrel, one provoking the other and 
making an unseemly episode. Im the Sacher ease, the 
Court, by a divided vote, sustained the trial judge, hold- 
ing it not improper for him to act as prosecutor and judge. -~ z 
In the Offutt case, the Court, also by a divided vote, set __ 
the judgment of conviction aside, holding that the trial oes 
judge should not have sat, but that the matter should gee ce 
have been heard by “a judge not involved” = the koe 
versy. Id., 15. The Court said: — = auth gare eas 
“The question with — we are cone 
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a rare flare-up, not a show of evanescent irritation—a 
modicum of quick temper that must be allowed even 
judges. The record is persuasive that instead of repre- 
senting the impersonal authority of law, the trial judge 
permitted himself to become personally embroiled with 
the petitioner. There was an intermittently continuous 
wrangle on an unedifying level between the two. For one 
reason or another the judge failed to impose his moral 
authority upon the proceedings. His behavior precluded 
that atmosphere of austerity which should especially 
dominate a criminal trial and which is indispensable for 
an appropriate sense of responsibility on the part of court, 
counsel and jury.” Id., 17. And see Cooke v. United 
States, 267 U. S. 517, 539. 

A rather bizarre use of the summary contempt power 
is recorded in the recent case of In re Oliver, 333 U. S. 257. 
This was the famous one-man grand jury case from Michi- 
gan. In 1917 Michigan vested its judges with investi- 
gatory powers in order to make probes into the alleged 
misconduct of public officials more effective. The law 
combined in one man the investigatory and the judicial 
functions. The judge was authorized to appoint prose- 
cutors, detectives, and aides. The judge sat in secret __ 
sessions, summoning witnesses before him. The power af ae 
was an ambulatory one, as the judge could sit anywhere, _ A 
in the courthouse or in a hotel room. A witness could 
be asked questions on all subjects and Soton t sec 
of his privilege against self-inerimination. If he failed 
to appear, or failed to answer material —— ie 
judge believed his evidence false, evasive, or deliberately 
contradictory, the judge could find him g an ilty of con- — 
pape and fine him aota more than uw, — Pris rhim — 
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questions again, and be sentenced a second time, if he 


again failed to answer or if the judge felt once more . —— 

that his answers were not adequate. — 
The Court held the procedure unconstitutional under ee 

the Due Process Clause of the Fourteenth Amendment.* oe 


The secrecy of the trial was at war with the tradition of — 
the public trial in Anglo-American jurisprudence. The ~ . Sees 
summary nature of the proceedings also violated due — 
process. For the accused was deprived of his day in Peseta) 
court—he had no reasonable notice of the charge against | p 
him; he had no opportunity to be heard in his own de- N E 
fense; he had no right to examine witnesses against him; | 
he had no opportunity to offer testimony; and he was 
not represented by counsel. Due process requires “a * 
charge fairly made and fairly tried in a public tribunal.” 
Id., 278 4 
Due — also requires, as Justice Rutledge demon- — 
strated in a concurring opinion, that the judicial func- — 
tion be kept separate from the investigative and prose- SoS econ 
cuting functions. Certainly the combination of the three a a 
in one man is foreign to Anglo-American jurisprudence tt” 
as it evolved after the abolition of the Star Chamber and = = 
the High Commission in 1641. As Justice Rutledge said, 
“This aggregation of powers and inherently concomitant s 
denial of historic freedoms were unknown to the common — 


law at the time our institutions erystallized in the — 
stitution.” Id., 279. a 

The trial should take place in an atmosphere of uiet- 
ness, dignity, and detachment from the passions of th 
community. A trial that has the Le 
ing bee” is no trial at all, in the cc 
Such — ee Di 
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by way of habeas corpus in the federal court.* Justice 
Holmes summarized the charges which, if true. made out 
a case of denial of due process of law: 

“On November 3 the petitioners were brought into 
Court, informed that a certain lawyer was appointed their 
counsel and were placed on trial before a white jury— 
blacks being systematically excluded from both grand and 
petit juries. The Court and neighborhood were thronged 
with an adverse crowd that threatened the most dangerous 
consequences to anyone interfering with the desired 
result. The counsel did not venture to demand delay or 
a change of venue, to challenge a juryman or to ask for 
separate tnals. He had had no prelimimary consultation 
with the accused. called no witnesses for the defence 
although they could have been produced, and did not put 
the defendants on the stand. The trial lasted about 
three-quarters of an hour and im less than five minutes 
the jury brought in a verdict of guilty of murder in the 
first degree. According to the allegations and affidavits — 
there never was a chance for the petitioners to — Sigs 
acquitted: no juryman could have voted for an acqui — 
and continued to live in Phillips County and if any 
prisoner by any chance had been segad ya sana — 
could not have escaped the mob.” Id., $9-90_ — 3 
the concurring opinion of Justice Jackson ine Sh 7 — 
v. Florida, 341 . 8. 530 2 | * 
a ee eee Te givesno fair og i 
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place of calm deliberation. The court has become an in- 
strument of public passion. A person tried in those cir- 
cumstances is not granted that procedural due process 
which the American Constitution guarantees. 

The clamor of the press, the agitation of mobs, the 
levelling of propaganda on the judge—each of these can 
produce the results condemned in Moore v. Dempsey. 


B. The Police. 


_Three classie accounts of the practices of the police 
made a great impression on me. One, dated 1905, came 
from India and is entitled, Report of the Indian Police 
Commission and Resolution of the Government of India. 
The second is dated 1931 and came from America. It is 
The Third Degree, included in the Reports of the Na- 
tional Commission on Law Observance and E nforcement, 
vol. IV. The third was made in England in 1929. Re- 
port of the Royal Commission on Police Powers and Pro- 
cedure. One cannot read these Reports without realizing 
that police have much in common the world around. 


= 
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ration in America. Moreover, American police 
have been greatly improved by the Feder; 
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The Royal maa reported in 1929, “. . . we con- 
ceive it to be a principle inherent in the English law that 
no person shall be deprived of his liberty except by a mag- 
istrate or Court. Admittedly there is the power of arrest, 
whether by the Police or a member of the public, but this 
power of arrest is only with a view to the production of 
a prisoner before the magistrate ....” Id, 57. 

That principle is deepseated. It starts with a provi- 
sion of the Magna Carta respecting the manner of arrests: _ 
“No free man shall be taken, or imprisoned, or outlawed, — 

or exiled, or in any way harmed, nor will we go upon or 

send upon him, save by the lawful judgment of his peers — ste 

or by the law of the land.” canes 
The aim of an arrest is not sequestration of a st spec Es comes ang 

g —»e his detention for purposes of interrogation. The Ur- 

pose of the snes Se ag spond to = 
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officer to — the arail person in ¢ couri rt, € either a 
the time fixed in the warrant or within —* mable — 
air Mio an e makes s an ar rrest without a —— 
warrant has authority — he pr pris * * pe sna oe 

a time as may be reasonably necessary to proc 
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“An officer making an arrest under a warrant issued 
upon a complaint or any person making an arrest without 
a warrant shall take the arrested person without unneces- 
sary delay before the nearest available commissioner or 
before any other nearby officer empowered to commit per- 
sons charged with offenses against the laws of the United 
States. When a person arrested without a warrant is 
brought before a commissioner or other officer, a com- 
plaint shall be filed forthwith.” 

At the hearing it is decided whether the evidence 
against the accused is sufficient to warrant further pro- 
ceedings or whether he is to be released. At these hear- 
ings the police testify, other witnesses testify, and the 
accused testifies, if he chooses. If the offense is a petty 
one, the question of guilt can be determined at once. If 
the accused is held for trial {thenfhé has an opportunity to 
obtain release on bail, which will ensure his personal free- 
dom, even after a lawful arrest, until he is tried. The 
right to bail before trial is sacred in the American system, 
as shown by the Eighth Amendment. Moreover, Rule 
46 (a) of the Federal Rules of Criminal Procedure pro- 
vides: “A person arrested for an offense not punishable 
by death shall be admitted to bail. A person arrested 
for an offense punishable by death may be admitted to 
bail by any court or judge authorized by law to do so in — 
the exercise of discretion, giving due weight to the evi- — 
dence and to the nature and circumstances of the offense.” = — 














Production of the accused before the magistra == 
another function. It brings him to the public eye an — 
makes possible a contact with his family, his fr ends. — — 
his lawyer. It puts an end to the — of € d aten — 
incommunicado. * i ages — = 

Prompt production before a ms gist. — 


essential to protection of the rights 
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of the precise accusation against him once flourished in 
England. 

The matter came to a head in the Petition of Right in 
1628, which complained to the King that “divers of Your 
Subjects have of late been imprisoned without any Cause 
shewed; and when for their Deliverence they were 
brought before your Justices by Your Majesty’s Writs of 
Habeas Corpus .. and their Keepers commanded to 
certify the Causes of their Detainer, no Cause was certi- 
fied, but that they were detained by Your Majesty’s 
special Command, signified by the Lords of Your Privy 
Council, and yet were returned back to several Prisons, 
without being charged with any Thing to which they 
might make Answer according to the Law.” 

The issue was forced by reason of the practice of the 
King in requiring foreed loans from citizens and putting 
Gen: in jail > ory refused. —— Lagden was one 
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law are perverted. The period of detention before the 
accused is brought before the magistrate is the awful lull. 
Then the accused is completely at the mercy of the police.* 


*Article 22 (2) of the Indian Constitution provides: 

“Every person who is arrested and detained in custody shall be 
produced before the nearest magistrate within a period of twenty- 
four hours of such arrest excluding the time necessary for the j journey 
from the place of arrest to the court of the magistrate and no such 
person shall be detained in custody beyond the said period without 
the authority of a magistrate.” 

The Indian courts indicate that strict compliance with the terms 
of this provision will be required. In Keshavram v. Hasan, 41 A.I. R. 
636, the Supreme Court held that failure to produce a prisoner before 
& magistrate in the time provided by Article 22 (2) warranted his 
release. Cf. Punjab v. Singh, 40 A. I. R.10- 

The guarantees of Article 22 (2) do not, however, apply to any 
person detained under a Jaw providing for preventive detention. Ar- 
ticle 22 (3). Such detention legislation is provided for m some detail 


in Article 22 (4) to (7). Of particular importance is Article 22 (5), . 


which provides: 


“When any person is detained in pursuance of an order made under . 


any law providing for preventive detention, the authority making 
the order shall, as soon as may be, communicate to such person the 
grounds on which the order has been made and shall afford him the 


earliest opportunity of making a representation against the order.” 
The scope of protection afforded by Article 22 (5) was defined in 

Bhardwaj v. Delhi, 16 Sup. Ct. Jour. 444, where the requirement of — 

informing the dentenu of the grounds of detention was sought to be 


satisfied by the recital; “You have been —— 
(The Jan Singh) by enrolling rin 





a eas: 
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: r S 
Cruel police use torture. Torture produced the heinous à — 
instruments which history records—the rack, the thumb- * hg 
screw, and the wheel. Hitler added the dentist’s drill to ae SS. 
exercise of the power must be jealously watched and enforced by the Fes a 
Court.” Jd., 447. —— G AS 


And see: Gopalan v. Madras, 13 Sup. Ct. Jour. 174; Bombay v. 

Vaidya, 14 Sup. Ct: Jour. 20S; De v. West Bengal, 14 — Ct. Jour. | 
233 ; — Laul v. Uttar Pradesh, 8 
41 A. I. R. 179: — Singh v. Pepsu, 41 A. I. R. 276. & 

An interesting article, The Law of Preventive Detention, by U.&— Pete 
Ramachandran, 17 Sup. Ct. Jour. 181, traces the history of preven- — A — 
tive detention in India to the East India Company Act of 1795. — Q-a E T 

The nearest procedure America has to preventive detention is the 
provision in the Immigration Act of 1952, 8 U. S. C. § 1252 (a). By — 
that Act an alien may be arrested and taken imto custedy pending — 
deportation proceedings. That is, however, designed merely as a a — — 
step in effectuating deportation, not as a means of instituting a ES gs, ica ees 
program of preventive detention similar to that authorized by Article se Se sf 
22 of the Indian Constitution. — —— 

The fact that detention will lead to a loss of freedoms guaranteed TEE aes 
by Article 19 will not necessarily make it unlawful. Gopalan v. AAE ee — 
Madras, 13 Sup. Ct. Jour. 174; Singh v. Delhi, 14 Sup. Ct. Jour. 374. a ele Fight tea 

While the Court will not substitute its own satisfaction for that of Been Aig 
the authorities ordering detention, the good faith of the persons order- — ape 
ing detention under preventive detention legislation may be inquired RR 
into. Lahiry v. Delhi, 13 Sup. Ct. Jour. 433. 

And see: Krishnan v. Madras, 14 Sup. Ct. Jour. 453; Dass v. Pun- 
jab, 14 Sup. Ct. Jour. 747; Tarsitka v. Punjab, 14 Sup. Ct. Jour. 
Venkateswaraloo vV. Supe; 16 Sup. Ct. Jour. 1; Parulekar v. Bombay, 
16 Sup. Ct. Jour. 28; Singh v. Punjab, 15 Sup. Ct. Jour. 111; angar- 
kar v. Bombay, 15 Sup. Ct. Jour. 235; Parulekar v. District | JiS- 
trate, 15 Sup. Ct. Jour. 476; Bombay Y. Naik, * — t. Jour 
Singh v. Punjab, 15 Sup. Ct. Jour. 521. _ wa — 

Habeas corpus, which is a constitutional gu: arar ee in I 
course, of no avail where senn e S re ortec 
Government. a ian eee stion oi 
forms of detention and the — 
the high role the Great Writ serves. 
Sup. Ct. Jour. 525,927, was sas 
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the list: and his Gestapo would drill one tooth after 
another until the victim confessed. = 

In Morocco the French get confessions from the Moors 
by attaching electrodes to the genitals and sending wave 
after wave of electricity into the body. 

Police may also break men by giving a dress rehearsal 
of the threatened execution at the electric chair; by tak- 
ing them into the woods, feigning a lynching; by whip- 
ping them. 

The police may use a subtler method: examination for 
hours on end by a relay of men. During this time the 
accused may look into a blinding light, unable to see his 
tormentors. Or he may go without food or water or sleep. 

The police often use subtler methods still: a doctor or 
psychoanalyst may be introduced to play the role of a 
friend to the accused and try to break him down for the 
police. 

Every man can be “broken.” There is a point where 
the nervous system can take no more pain, shock, or 
fatigue, where it will pay any price for relief. A few min- 
utes, a few days, or a few weeks, may be required, depend- 
ing upon the individual and the torture device that is em- — 
ployed. Once that point has been reached the accused © 
becomes, for the moment, putty in the hands of the police 


and will admit what they charge and sign what they want. = s $ a 
The technique of making a case through the torture = 
route has vicious — consequences. As stated in the * —— 











Indian Report, ‘ - the police officer is unduly impeller 
by the ——— — to try to make his investigation en — — = 
in conviction.” Jd.,17. Hence the temptation to) volster 
the case with false evidence. Hence — ation te 
get pleas of guilty. The pattern is ap parently the sam. 
the world over. | I remember an a cCOo nt Ss 
in China in the 1920s. The accused > 
wheel until he confes T: e prosecu: 
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person has been the victim. Sometimes the person en- ; 
meshed was doubtless guilty; but the unlawful police = 
practices so contaminated the case as to make a reversal 

necessary. 

Historically, these police practices 
were used primarily upon the poor, the weak, the unin- 
fluential. Sometimes the victims were racial minorities; 
sometimes, political or religious minorities. These police 
practices produced reforms; and those reforms are today 
reflected in provisions in the American Constitution. 

One is the provision in the Fifth Amendment that no 
person “shall be compelled in any criminal case to be a 
witness against himself.” (This provision is also found 
in practically all the Constitutions of the States.) 

Another is the command of the Eighth Amendment 
that no “cruel and unusual punishments” shall be 
inflicted.* 

There are also the safeguards of the Sixth Amend- 
ment. That Amendment refiects the resolve of Ameri- 
cans that no man’s life, liberty, or property shall be > 
forfeited, and no man punished, except upon a “charge 
fairly made and fairly tried in a public tribunal free of —_ 
prejudice, passion, excitement, and tyrannical ‘power. = 
Thus, as assurance against ancient evils, our country, in — : 
order to preserve ‘the blessings of liberty,’ wrote into i its ee 
basic law the requirement, among others, that the for- ; 
feiture of the lives, Terios oe eople accused 
of crime can only follow if 
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For federal trials the rule governing confessions is quite 
strict, as shown by McNabb v. United States, 318 U.S. 
332. In that case prisoners were interrogated intermit- - 
ently for two days before being taken before a magistrate. 

As noted above, a federal statute requires prompt arraign- 
ment before a United States Commissioner or judicial 
officer. The federal officers, who held the prisoners two 
days for questioning. violated this statute. Whether 
there was a violation of the Constitution was not germane 
to the question before the Court. This was a federal 
prosecution; the trial was in a federal court; and the 
Supreme Court has supervisory authority over the admin- 
istration of criminal justice in the federal courts. “Judi- 
cial supervision of the administration of criminal justice in 
the federal courts implies the duty of establishing and 
maintaining civilized standards of procedure and evi- 
dence.” Id., 340. The Court therefore formulated a 
rule of evidence: if confessions are exacted of prisoners — 
while they are being held by the police in violation of 
the federal statute governing arraignments, the confession | 
will not be allowed in evidence at the federal trial, — 

“. . . in their treatment of the petitioners the arresting _ 
officers assumed functions which Congress has explicitly 
denied them. They — the — to the es — 








to undermine the integrity of the criminal > | 
Id., 341-342. — 
In Upshaw v. United — 335 U. S. jo 
was arrested on a — a 
a confession was obtain F in 
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The limits of the McNabb doctrine are shown by United 
States v. Mitchell, 322 U. S. 65, where the accused con- 
fessed promptly and spontaneously on his arrest and was 
thereafter illegally held for eight days before arraignment. 
The illegal act did not produce the confession and neither 
the American courts nor Congress has gone so far as to 
exclude from evidence a confession because it was made 
while the defendant was in custody of the police. 

The command of the Fifth Amendment is narrower. It 
is, as I have said, that no person “shall be compelled in 
any criminal case to be a witness against himself.” The 
wording is close to Article 20 (3) of the Indian Consti- 

tution, “No person accused of any offence shall be com- 
pelled to be a witness against himself.” * 3 | 


*A retracted confession is nonetheless evidence against the accused, 
although concededly it has “only little value as the basis for a con- 
viction,” as the Indian Supreme Court ruled in Kalawati v. Himachal — 
Pradesh, 16 Sup. Ct. Jour. 144, 146. The use of a retracted confes- _ | 
sion does not violate the constitutional privilege against self-incrimina— * 
tion. Jd. — 

Section 342 of the Indian Code of Criminal Procedure — * ae 

“(1) For the purpose of enabling the accused to explain any cir- ee 
cumstances appearing in the evidence against him, the Court may, — — 










at any stage of any inquiry or trial without previously warn 
accused, put such questions to him as the Court considers ne 
and shall, for the purpose aforesaid, question him enera ly on the 
ease after the witnesses for the Prosecution have — xamined and 
before he is called on for his defence. — eee * 

“(2) The accused shall not render himse -to pu 
by — to answer such — rby — alse ansv 
from such yefusal ox camel eae hinks just. 

“(3) The answers given by the a — m 

sideration in such a iat nd put in 
aneh aeea a 
l Se ma min iste 
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There was one school of thought that the privilege 
against self-incrimination extended only to testimonial 
compulsion in court, not to testimony forced from the 
accused prior to the trial. But that view does not prevail 
in the United States: and it was rejected by an emphatic 
dictum of the Supreme Court of India in Sharma v. Chan- 
dra, At A FR 308 S6= 

In the United States, a confession given the police may 
not be used in the subsequent trial against the defendant 
if it was not voluntary. Compulsion is not deemed to flow 
from the mere fact that the prisoner is detained by the 
police. There must be some additional influence or in- 
ducement, engendering either hope or fear. The slight 
degree of improper inducement needed to condemn the 
confession under the Fifth Amendment is indicated by 
Bram v. United States, 168 U. S. 532, the leading case on 
the subject. 

As I have pointed out in an earlier Lecture, the guar- 
antee of the right against self-incrimination contained in 


the Fifth Amendment has been held inapplicable to the | 


States through the Due Process Clause of the Fourteenth 
Amendment. Twining v. New Jersey, 211 U. S. 78; 


Adamson v. California, 332 U. S. 46. Those cases did = 
not involve incriminatory statements obtained by the = 
police after their arrest. Rather, they involved ma — 


accused to answer or ‘not when he is — ate ae ARI 22s d 


as an oath cannot be administered to him as to a witness and his — 
mony cannot be put in evidence in the trial or enquiry, S- 342 is no f 


— to Cl. (3) of Article 20. Secondly, — rue 
342 (2), Cr. P. C., provides that the Court and the jury y ae 
s draw such inference from the refusal of ra ) 
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tion whether due process of law bars comment by the 
prosecutor on the failure of the defendant to take the = 
witness stand at his trial. Since that comment was not 
outlawed, it follows a fortiori that confessions obtained 

by the police and used in state prosecutions are not pro- 
tected by the self-incrimination privilege contained in the 

Bill of Rights. 

Nevertheless, judicial statesmanship has used the Four- 
teenth Amendment against unconscionable and over- 
reaching practices of the police in obtaining confessions 
from prisoners and using them against the accused at the 
trial. The leading case is Brown v. Mississippi, 297 U.S. 

278, in which convictions for murder rested exclusively 

on confessions obtained by the defendants as a result of — 
whippings. The methods used to procure the confessions 
were “revolting to the sense of justice”; and state action — 
resulting in the conviction of men by use of such confes- 
sions ran contrary to “the fundamental principles of lib- 
erty and justice which lie at the base of all our civil and — 
political institutions.’ Id., 286. Compulsion of testi- 
mony by torture, in other words, violates the require- 
ments of due process contained in the ‘Fourteenth — 
Amendment.* 

The Court has applied Teria in numerous cases to set 
aside judgments of conviction of state courts not only — 
where torture was used but where other methods of coe T- Be 
cion were employed. See particularly Chambers v 
Florida, 309 U. S. 227; White v. ——— S. 53 
Ward v. Texas, 316 U. S. 547; A a tEesSsee, 
U. S. 143; Ashcraft v. Tennessee, 327 U- S2 
v. New York, 324 U. — Ohio, 
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The coercion used in these cases ranged from the whip- 
pings in Brown v. Mississippi to the “almost trance-like 
submission” to “a highly skilled psychiatrist,” in Leyra v. 
Denno. Id., 561.* 

Many of these cases are reminiscent of an episode re- 
lated by Sir James Fitzjames Stephen in A History of the 
Criminal Law of England (1883) Vol. I, p. 442, note. 

Sir James refers to discussions in IS72 concerning the 
Indian Code of Criminal Procedure. The topic was the 
use of torture on prisoners. He quotes a eivil officer as 
saying, “There is a great deal of laziness nit. It is far 
pleasanter to sit comfortably in the shade rubbing red 
pepper into a poor devil’s eyes than to go about in the 
sun hunting up evidence.” 

When it comes to confessions used in state trials. the 
Court has not gone so far as to invalidate under the Due . 
Process Clause all confessions obtained during the period 
of illegal detention (as determined by state law regulating 
the time of arraignment). A powerful case can be made 

for such a rule. We know enough of police practices 
to know, that the use of protective 





— — occasion for the inquisition. “Detention © = = 


without arraignment is a time-honored method for keep- — 
ing an accused under the exclusive control of the police. 
They can then operate at their leisure. The accused — — 
wholly at their mercy. He is without the aid of counsel : 
or friends; and he is denied the protection — igis- 


“In cane a entien me bes tes a Ceamuuenl mes 
raised, the judge ordinarily bas a preliminary 
jury’s press Gs ee eee Ki 
voluntary. The jury must find the confession to be volu 
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trate. We should unequivocably condemn the procedure 

and stand ready to outlaw . . . any confession obtained 
during the period of the unlawful detention. The pro- 
cedure breeds coerced confessions. It is the root of the 
evil. It is the procedure without which the inquisition 
could not flourish in the country.” Watts v. Indiana, 335 ` 
U. S. 49, 57 (concurring opinion). And see Stroble v. | 
California, 343 U. S. 181, 203—204 (dissenting opinion) ; — 
Gallegos v. Nebraska, 342 U. S. 55, 73-75 (dissenting — 
opinion ). ; 

I note in Indian law a meticulous procedure for pro- — 
tecting the prisoner against confessions obtained during O | 
the period of his detention by the police. Statements to 3 
the police are excluded. Code of Criminal Procedure Pe ae 
$ 162. Any confession of a prisoner is recorded by the —— 
magistrate; and by § 164 (3) the magistrate is admon- O Sey 
ished concerning it in the following language: SS als aera 

“A Magistrate shall, before recording any such confess = 
sion, explain to the person making it that he isnot bound ~ eee — 
to make a confession and that if he does so it may be — = 
used as evidence against him and no Magistrate shall — 
record any such confession unless, upon questioning the — -o 
person making it, he has reason to believe that it re aes os 
made voluntarily; ... .” 

In construing this provision the Supreme 
India stated in Kalawati v. Hikac 16; 
Jour. 144, 146: re —= 

“A confession has to be voluntary before it can be 
against a person making it, and a —— rate is 
to satisfy himself that it is Ss without * 


——6 


ducement, threat or promise. _ No person accuse 












(oc E 





26 TAGORE LECTURE X 


coercive atmosphere merely by being brought before the 
magistrate. 

In State v. Bachubha, 41 A. I. R. 39, from the High 
Court of Saurashtra, it appeared that the defendant, 
charged with murder, had been confined by the police for 
some months. When first called before the magistrate 
to record his confession, he denied having committed the 
offense. The magistrate recorded the confession, being 
satisfied that it was a voluntary one. But the trial court 
nonetheless refused to admit it; and the High Court ap- 
proved that action, saying there was “some doubt about 
the voluntary character of the confession.” Jd., 41-42. 

In Jodha v. State, 41 A. I. R. 115, from the same court, 
the prisoner was transferred to judicial custody twenty- 
nine hours before the magistrate recorded his confession. 
The court held that it was necessary to give the accused 
time “to reflect whether he should make a confession or 
not” (id., 118); and that the time needed “to get rid of _ 
any coercive influence while in police custody and to make 
up his decision whether to confess or not” (id. 118) 
turned on the circumstances of each case. The court 
held that the twenty-nine hours in the case was adequate, _ 
especially in light of the fact that there was no — — 
that the police had employed any ——— ne Is ~ 
during the period of —— EE a 










C. The Prosecutor. 


“It is too much the habit = o jes | 
assume beforehand that a defendant isg 
expect to have the established —— 
and all the — of a fair t 
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licity for their professional efforts as a basis for careers 
which they hope to achieve either on the Bench or in K 
executive or legislative office.” Moreover, some prose- 
cutors have tried to make up for the poverty of their 

cases by the violence of their demeanor and attitude. 

Over and again our courts have held that an accused is 
deprived of a fair trial when the prosecution undertakes 
“by a side wind, to get that in as proof which is merely 
conjecture, and thus to work a prejudice in the mind of 
the Jury.” (See Berry v. Georgia, 10 Ga. 511, 522); or 
where, in his argument to the jury, th@ prosecutor makes 
insinuations of personal knowledge which imply that a 
witness is a liar or engages in undignified and intemperate 
talk calculated to mislead the jury. See People v. Ah 
Len, 92 Cal. 282; People v. Malkin, 250 N. Y.@85. 

For example, a Texas prosecutor made the following 
closing argument to the jury in a rape case: 

“The eves of Comanche County are upon you. Look 
at this crowd im this court room, and a crowd has been 
here all during this trial. The will and wish of every law- 
abiding citizen of Comanche County wants a verdict of 
death.” 

That was an appeal for conviction upon public senti- : 
ment, not upon the evidence. The Court of Criminal 
Appeals of Texas therefore set aside the conviction. _ 
Hazzard v. State, 111 Tex. Cr. Rep. 539, 15 S. W. 2d 638. _ 
What the Texas court said represents the American creed: — 

“Constitutional guaranties have been found necessary 
to protect the liberty of men from the hasty judgment _ 
of the multitude. To more effectually do this there has 
been written into our organic law a guaranty that hie oe 
accused shall be confronted with the witnesses < ainst — 
him. He must and can only be convicted by testi 
coming from the — —— en court, where | 
may have the — of cross-examination and of o 
from the wisdom of centuri = s and to ask a ji 
Sa — because * neighbors de 
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them to violate this fundamental right which belongs to so ne S 
everyman.” Id., 542, 15 S. W. 2d 640. EEE. 
The American cases are numerous in which the prose- 2 ‘See 
cutor has been charged with improper conduct. i 
The American prosecutor by and large, however, has 
written a good record in law enforcement. His perform- i —— 
ance cannot be judged solely by the cases where reversal | = gene 
is sought for misconduct. There have been instances of — 
abuse and overreaching. And the appellate courts have — 
been quick to correct them. The principle deducible = 8 = 
from our cases is that while a prosecutor may strike “hard See 


blows,” he is not free to strike “foul” ones. He is there 
not only to see that the guilty do not escape. It is also 
his function to see that the innocent person, caught in 
the toils of the law, does not — 





“The right a * — to be secure in their persons, 
houses, papers, and effects, against unreasonable searches ae 
and seizures, shall not be violated, and no Warrants shall 


‘searched, iid the persons or — — ei — Pas 
Officers may not ear aa fice to co 
duct a search unless they have — and no war: 
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undercover man posing as a friend) may carry concealed 
on his body a radio transmitter, which sends the conversa- 
tion to an accomplice concealed outside with a receiving £ 
set. See On Lee v. United States, 343 U. S. 747. 

This problem of wire-tapping under federal law has 
been before the Court on several occasions. It has pro- 
duced sharp divisions within the Court. But never has “ 
a majority of the Court held that wire-tapping was within 
the protection of the Fourth Amendment. The Court 
has refused to require the police and prosecutor to get a 
search warrant based on probable cause in order to tapa | 
person's wire.* Olmstead v. United States, 277 U. S. 438; 
Goldman v. United States, 316 U. S. 129; On Lee v. rs 
United States, 343 U. S. 747; ef. Irvine v. California, 347 
U.S. 128. Justices Holmes, Brandeis, Stone and Butler 
dissented in the Olmstead case, Justice Holmes saying: a 

“It is desirable that criminals should be detected, and 
to that end that all available evidence should be used. 
It also is desirable that the Government should not itself Brig > 
foster and pay for other crimes, when they are the n AERA 
by which the evidence is to be obtained. If it paysits 
officers for having got evidence by crime I do not see why 
it may not as well pay them for getting itin the same w way, — 
and I can attach no importance to — 
approval if it knowingly accepts and pays and announce a 
that in future it will pay for the fruits. We have * — 
choose, and for my part I think it a less evil that some — 
criminals should escape than that — nmnent should _ 
play an ignoble part.” Id., — Ses ees eee 

*Congress has regulated the matter | — = | 
tion provides that no pe shall intercept any 
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The fruits of violations of the Constitution are not 
allowed as evidence in criminal prosecutions in the federal é 
courts. The leading case is Weeks v. United States, 232 
U. S. 383. There the police entered the defendant’s home 
without a search warrant and obtained certain papers and 
property for use against him. At the trial, the defendant 
moved for a return of the papers. The motion was not 
granted, some of the evidence being admitted against him. 
This was held to be reversible error.* The Court applied a 


*As indicated in an earlier Lecture, the Court has refused to hold 
that the Due Process Clause of the Fourteenth Amendment made : 
the Fourth Amendment applicable to the States (Wolf v. Coloradd, FeSi 
338 U. S. 25), though it has indicated that the Due Process Clause f 
does protect “the security of one’s privacy against arbitrary intrusion 
by the police.” Id., 27. Cf. Irvine v. California, 347 U. S. 128. 

The Indian Constitution does not contain a restriction on searches” 
and seizures. While there is no guarantee against searches and seiz- 
ures, Article 20 (3) provides, as noted above, that “No person accused z 
of any offense shall be compelled to be a witness against — X — 
It was contended that a search to obtain documents while investigat- Ae — 
ing an offense is a compulsory procurement of incriminating evidence O 
from the accused himself and therefore barred by Article bebe ee: 
The problem was before the Supreme Court of India in Sharma v. oe ! 
Chandra, 17 Sup- Ct. Jour. 428. The Court oe u Ss ee 
broadly, saying, ““. . . every positive volitional act which- nis 
evidence is testimony, and testimonial — on ; coercio 
which procures the positive volitional 
as opposed to the negative attitude of 
part. Nor is there any reason to think ie 
of the evidence so procured is confined to 1 
in the Court room. The —— e ! * 
witness’ and not to ‘appear as a ee 
tection afforded to an —— wor — * bes 5 
‘to be a — =. — 
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sanction which penalized the use of the documents in 
evidence against the man whose home had been unlaw- - 
fully invaded, because otherwise, “. . . the protection of | 
the Fourth Amendment declaring his right to be secure 
against such searches and seizures is of no value, and, so 
far as those thus placed are concerned, might as well be 
stricken from the Constitution.” Id., 393. 
Silverthorne Lumber Co. v. United States, 251 U.S. 
385, reinforced the policy of the Weeks case. There, fed- 
eral officers made an unlawful search of business premises, — 


seizing certain books and papers. Copies were made and O ae Sy 
an indictment based on the information so obtained was —™ 
returned. The trial court ordered the originals produced = —™S 
and held the defendants in contempt for failing to produce = = 
them. The Court reversed, holding that “knowledge _ cc eee 
not methods of compelling testimony within the meaning of Article | — = = 


















20 (3). “When such judicial function is interposed between the 
individual and the officer’s authority for search, no | ie 
thereby of the fundamental right is to be assumed.” ey — 435439. 


— —— 
pork TA power of search 


an overriding power of the State for the protection of social | ecuri 
& that power is necessarily regulated by law. When = onst 
tion makers have thought fit not werpe m 'egulation to 


iaig ta Ameda A rent 
tion to import into a totally dierent pa lam 
process of strained construction.” Id, # — 
41 A. I R. (Mad.) wn ; — — 
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gained by the Government’s own wrong cannot be used 
by it” in such a manner. Id., 392. 

Entrapment is another illustration of the penalty im- 
posed on the government when the law enforcement 
agency plays an ignoble role. Our leading case is Sør- 
rells v. United States, 287 U. S. 435. There a prohibition 
agent, capitalizing on old associations. induced the de- 
fendant, otherwise a law-abiding citizen, to procure liquor 
in violation of the law. The Court allowed the plea i in 
defense of the charge. Decoys may be used to entrap 
criminals. But where the criminal design originates, not 
with the accused, but with the government agents, and : 
the defendant by persuasion, by deceit, or by inducement 
is lured into the commission of a criminal act, the govern- _ 
ment may not use the fruits of that conduct of its officers 
against the victim.* And see Butts v. United States, a : 
F353: a a 

The most notorious example — the imposition is a 
penalty on the government when its officers play an — 
ignoble part in law enforcement is illustrated by Mooney | . eae 
v. Holohan, 294 U. S. 103. Mooney was convicted of i — oe 
murder by a state court and sentenced to life i imprison- — — 
ment. In a federal habeas corpus pr i —— 
that the sole basis of his conviction was perjured testi- : 
mony, which was knowingly used by tre 1 ae ecuting © 
authorities in order to obtain the conviction. — vledge 
of these facts was alleged to have been equ z 
for use at the trial. —— — 

The Court denied relief in the ederal p 
cause the corrective j c 
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used as a means of depriving a defendant of liberty 
through a deliberate deception of court and jury by the 
presentation of testimony known to be perjured. Sucha . 
contrivance by a State to procure the conviction and im- 
prisonment of a defendant is as inconsistent with the 3 
rudimentary demands of justice as is the obtaining of a eae =o 
like result by intimidation.” Id, 112. r 5 
In sum, prosecutors may not use any means to the end Ne eet ; 
of obtaining a conviction. They are officers of the court, ee he 
guardians of liberty, and protectors of due process of law. See Sher 
They are employed to exercise a sound discretion to the 
end that the innocent are not convicted, the guilty are eos E 
vigorously prosecuted, and only fair means are used to ENS 
obtain convictions.* i Sata Se 
When the federal prosecutor plays an ignoble role, the i, eee 
Supreme Court is alert to see that the fruits of his dis- —— 
honorable conduct do not infect the trial When the == ~~ 


prosecutor is a state official, his ignoble or dishonest con- eae =e 
duct may also infect the trial under federal rules of Due | pe 
Process, as Mooney v. Hohohan dramatically illustrates. — 


* 


D. The Defendant. = Ss — 28 = 


guilty or not guilty and stands mute, he is — Pe = 

not guilty. That was not alxays so. a per-— 
son who, in a treason or ral oe Ey 
was presumed to plead guky: He was eupo cor 
cae such as one involving murder or r ery, his refusa 
to plead brought dire In th 
he was put in solitary 
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day and water the next, until he —— — or not 
guilty, or died from starvation. 








Later on, “pressing” was used—the notorious L pee forte 


et dure. Reen 
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This barbarism ended in 1772 when Parliament pro- 
vided, in a law applicable to America, that a prisoner who 
stood mute should be taken to plead guilty. Statutes 12 
Geo. III, c. 20. Not until 1827 did England provide that 
standing mute in a criminal case was the equivalent of a 
plea of not guilty. Statutes 7 and S George IV. c. 28. 

The history of the peine forte et dure is one chapter m 
our long and tortuous escape from torture and compulsion 
in criminal trials. See Goebel & Naughton, Law Enforce- 
ment in Colonial New York (1944), pp. 581-582. 


Witchcraft was another ugly chapter in English and 
— ee 


ll—__was Matthew 
2 1645 and 1646. 
















sual excrescence o 









tween the accused and 
1ce of the accused in the 





She fi failure of bread to rise, the falling of ?} 
Suspicion reigned sup 


Trial by ordeal was another dark chapter in English 
law. England had no monopoly on it. Manu, the 
ancient Hindu lawgiver, tells us about it. : 

“Let the judge cause a priest to swear by his — 

a soldier, by his horse, or elephant, and his weapons; a © 
merchant, by his kine, grain, and gold; a mechanick or — 
servile man, by ee ne vee TE S 
falsely, all possible crimes; 


fire, or to dive under water, or severally to touch — ee 
heads of his children and wife: —™ a ae 










soon forces not up, or who meets wits nos dy misfor- 
tune, must be held veracious in his te — ath. a 
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tual, would 
Hare hand. The 
three days. If at è en that time the skin wa 
ealed, the accused was Ù i . If he had 
ister, he was guilty. 
Ordeal by fire follow 


These — — in — for centuries, sup- 
ported by the belief that God intervened on behalf of the 
guiltless. By 1215, the Catholic Church was done with 
them. In 1262, they were abolished by the King. 

But wager of battle was not yee in —— —— 
1819. 59 Geo. III, c. 46. + + , ; 


ew his opponent, or 
was able to fight 


It took — — men = Do Hd of the — that 
God was always on the side of him who was the strc ate 
or had the greater skill. It took centuries to evolv: 
conception of the fair trial we have today. It was: k 
a background poignant with memories of — ocedures _ 
that our Constitution was drawn. — A Se * 
The procedural safeguards for the | 
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One is a “speedy” trial in a criminal ease. That re- 
quirement goes back to a provision of the Magna Carta - 







that two judges should go to each county “four times a | 

year” to hold court. I do not stop to develop the evolu- Burie 

tion of that provision into conception of ist So, 

a “speedy” trial. See I —_— History of English — 

Law, 274-278. Suffice oO S32 ne pid the <i oss 

26 : : a8 
servi oe 


d 
hich was authorize : j S 
deliver every prisoners — 
quence, all perse 5 Ee 
gut on ba were brought up for trial at les 3 — me 
ear Tn this way the common law worked ouf-a-pree Spas se 

> for_quaranteei#e-an-s od a speedy trig) : 


















"The modern application of the guarantee is illustrated = = > 
by United States v. For, 3 Mont. 512, arising in the Ter- — — — ES 
ritory of Montana, a federal domain. The defendant = — 
was indicted for embezzlement in 1879. His trial was  — 
continued until Mareh 1880. At that time he demanded aot | 
a trial. The prosecution refused because Congress had — : 
not appropriated money to reimburse the marshal for 
summoning witnesses necessary to present the g “lage 
ment’s case. The federal court adjourned after continu- . 
ing the case until the next term of court, which —— Be 
held in November 1880. The accused, still being in — 
prison, made application for a writ of habeas corpus, 
— cause he 
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The Sixth Amendment states that an accused is entitled 
to be tried in “the State and district wherein the crime 
shall have been committed. which district shall have been 


37> 


previously ascertained by law .... 

One of the grievances in the Declaration of Independ- 
ence was “transporting us beyond Seas to be tried for 
pretended offenses.” Those who drafted our Constitu- 
tion remembered the threats of the King to take John 
Adams. John Hancock, and other patriots to England for 
trial on treason charges. They knew an American patriot 
would stand an excellent chance before an American jury 


and a poor one SemS a — my 


x€ House of Eade 
| urged it “to proceed 
That — doomed 
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could be spirited away, held incommunicado, tried in sec- 
ret. and executed. The advantages of a public trial over 
a secret one are obvious: a witness might testify secretly 3 
to things he would not dare say openly; lawyers and 
judges who could operate behind closed doors might take 
short cuts they would not dare take publicly; the com- 
munity would not have a good measure of the manner 
in which justice was administered if the public were 
excluded. 

The constitutional requirement for a “publie” trial did 
not arise out of any special grievance in English history. 
But the secret trial in France and Spain was known in 
England as a tyrannous practice of princes. It was there- 
fore feared; and the common law consistently granted the 
right to a publie trial. 

The Court said in Jn re Oliver, 333 U. S. 257, 266, 
“Counsel have not cited and we have been unable to find 
a single instance of a criminal trial conducted in camera 
in any federal, state, or municipal court during the history 
of this country.” ee i 

The public trial can, of course, be an ominous affair. — 
There have been times in this country when a tense, 
crowded courtroom turned the trial into a theatrical per- O 
formance, diverting it from a calm, dispassionate search O=» 
for the truth. At other times the hostility of the — = — 
inside the courtroom has deprived ma — ae its ae? 







curiosity for indecent > 
prejudice by reason of exclu 
he gets anew trial. “Thee xel 
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the public (such as members of the Bar) are admitted, 
the judge may in exceptional situations exclude the bal- 
ance in the interest of justice. See Reagan v. United = 
States, 202 F. 488. A quiet, dignified courtroom is more 
likely to be a place of justice than one packed with people 
whose demeanor and attitude put the whole room on edge. 

The provision of the Sixth Amendment that the accused 
in criminal prosecutions shall enjoy “the right . . . to be 
confronted with the witnesses against him” has echoes of 
the famous trial of Sir Walter Raleigh in 1603. 2 How. 
6. EE: 1. 


— - 










en James came to the throne, Raleigh’s pol 
waned and political rivals plotted his dist 










plan with Lord Cobh 
There was hardly a 






enee against Raleic 
andards. The prose 







Da: * could have been pre 
duced. Taek — that YoBham confront him. “ 
) manded. Raleigh — 
fcted the confessions. ig 












péd the same — So 7 
pake the prosgéution produce Cobham, 
xcuse “manyhorse-stealers may escape, i 
fed without witnesses.” —— 
gi was convicted and beheaded. He ‘to hi 
without meeting his accuser face to face. F ‘Perhaps 
am’s — — been forced Tbr orture. Per] 
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The Raleigh trial was a notorious one, long remembered. 
It was one of the reasons why, prior to the Federal Con- 
stitution, some of the States wrote into their constitu- 
tions provisions giving an accused in a criminal trial 
the right to be confronted with the witnesses against him. 

The application of this guarantee of the Sixth Amend- 
ment was presented in Kirby v. United States, 174 U. S. 
47, where a judgment of conviction for stealing certain 
federal property was made “conclusive evidence” against 
the receiver of the property in a subsequent prosecution of 
him. This was held to be a violation of the Sixth Amend- 
ment. “. . . a fact which can be primarily established 
only by witnesses cannot be proved against an accused— — 
charged with a different offence for which he may be con- 
victed without reference to the principal offender—except — 
by witnesses who confront him at the trial . . . .” Id., 55. — 
And see Motes v. United States, 178 U.S. 458, 474. This — 
right of confrontation is one of the basic requirements of 
procedural due process of law. Jn re Oliver, 333 U.S. a 
257, 273. It does not, however, extend to the post-con- a. 
viction procedures for determining the sentence t Rhee = 
imposed (see Williams v. New York, 337 U. S Brn hee D 
Solesbee v. — Y-A S AE 
prejudice, to a viering Se ee 
defendant is — — 
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The former is the famous Scottsboro trial of seven ae 
young Negroes. Until the morning of the trial, no lawyer  - 
had been named to represent the defendants, who were | — 
both ignorant and illiterate and charged with an atrocious 
crime, carrying the death penalty. The lawyers named | 
had no chance to investigate or prepare a defense. The 
Supreme Court reversed convictions obtained in that way, 
as violative of due process. The right to be heard would 
bei of little avail if it did not comprehend 
the right to be heard by counsel. 

The Court, speaking through Justice Sutherland, said: 

“Even the intelligent and educated layman has small 
and sometimes no skill in the science of law. If charged 
with crime, he is incapable, generally, of determining for 
himself whether the indictment is good or bad. He is un- TSOR 
familiar with the rules of evidence. Left without the aid = — 
of counsel he may be put on trial without a proper charge, —— 
and convicted upon incompetent evidence, or evidene 
irrelevant to the issue or otherwise inadmissible He 
lacks both the skill and knowledge adequately to prepare = — 
his defense, even though he have a perfect one. Here = 
quires the guiding hand of counsel at every step in the __ 
proceedings against him. Without it, though he be not — 
guilty, he faces the danger of conviction because he ‘ loe es 3 






















of men of —— how much more true i 
the ignorant and illiterate, or those l eeble ir 
J — 
In the Betts case, the Court, by a div i 

limited that doctrine. A farm h 
lawyer because he was too p 00) 
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of Justice Black, that it “subjects innocent men to in- 
creased dangers of conviction merely because of their 
poverty.” Id., 476. A rich defendant, a defendant with é 
friends and allies, always has counsel. The impoverished 
defendant, the waif, the unpopular one, may be forced 
to stand trial without knowing whether the charge against 
him is valid or what a valid defense might be. 

The line between the Powell case and the Betts case - 
is still maintained. But the liberal application of the 
principle of the Powell case to criminal prosecutions in 
state courts is evident from an analysis of the cases.* 

In federal prosecutions, the requirement of counsel in 
all criminal prosecutions is mandatory. Defendant may, 
of course, waive the right.** And if he waives it intelli- 
gently and competently, it is binding. But if he makes 
no such waiver and stands trial without a counsel, the 
court tries him without jurisdiction. That is to say, an 
accused who stands trial in a federal court without bene- ~ — 
fit of counsel (absent a competent waiver). can be released | 
on habeas corpus. Johnson v. Zerbst, 304 U.S. 458. The 
requirement of counsel, written into the Sixth Amend- 













*In the following cases, involving state prosecutions, the | re me — 
Court held that due process required the procurement or appoint- _ 


ment of counsel for the defendants: Smith v. O'Grady, 312 U. S. 4 pee os 
(burglary, defendant tricked into guilty plea); Williams v. i a e ——— 
323 U. S. 471 (robbery with deadly weapon, plea ag — 


Olson, 324 U.S. 786 (burglary, plea of guilty); Marino v.. Ragen, 332 
U. S. 561 (murder, guilty plea by youthful imm + Wade vw - 
Mayo, 334 U. S. 672 (breaking and ent 3 
Townsend v. Burke, 334 U. — yu 
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ment, has in other words been construed to be a jurisdic- 
tional requirement. * 
Thus, the lack of jurisdiction of the trial court is showd * 
where it appears that the defendant, through the decep- 
tion or coercion of the prosecutor, was induced to plead 
guilty to a federal offense without the advice of counsel 
and in ignorance of his right to such advice. Walker v. 
Johnston, 312 U. S. 275: Von Moltke v. Gillies, 332 U.S. 
708, 720-726. In the latter case, the waiver was made 
after consultation with government agents. In a sub- 
sequent habeas corpus case challenging the jurisdiction 
of the trial court because of absence of counsel, the Court 
directed the District Court to hold hearings on whether 
the waiver was competently made, the Court saying: 
“The Constitution does not contemplate that prisoners 
shall be dependent upon government agents for legal 
counsel and aid, however conscientious and able those 
agents may be. Undivided allegiance and faithful, de- 
voted service to a client are prized traditions of the Amer- s 
ican lawyer. It is this kind of service for which the Sixth p 
Amendment makes provision. And nowhere is this serv- ee 
ice deemed more honorable than in case of appointment — 
to represent an aseneed too paci ay. alana a = 
though the accused may be a member of an unpopular > 
or hated group, or may be charged with an . offense which — 
is peculiarly abhorrent.” 725-726. = ee 
This right to counsel in America is ta ba ontrasted 
the same right under Indian law- — In a the gu 










*Article 22 (1) of the Indian € 
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may engage a wyer, if he desires. Thus, in Singh v. ~ 
State, 14 518, Justice Bose of the Supreme Court 
of India stated: 

“I need hardly say that the right conferred by section 
340 (1) does not extend to a right im an accused person 
to be provided with a lawyer by the State or by the police 
or by the Magistrate. That is a privilege given to him 
and it is his duty to ask for a lawyer if he wants to engage 
one and to engage one himself or get his relations to en- 
gage one for him. The only duty cast on the Magistrate 
is to afford him the necessary opportunity.” Zd., 521. 

In spite of these limitations, the right of counsel in — 
India is still of great importanee, as shown in Bai v. State, — 
41 A. I. R. 241, decided by the High Court of Rajasthan. 
There, counsel for the accused was denied an opportunity 
to interview the accused out of the hearing of the — 
The court stated that counsel for the accused was entitled = 
to consult her counsel outside the hearing of the police, — =o — 
and that the refusal by the police to permit such consulta- © — 
tion was error. After reviewing the applicable provi- EN 
sions of Article 22 (1) of the Constitution and $340 of = — 
the Criminal Procedure Code, the court concluded: — sA 

&. . . ever since his arrest, the accused has a ı ct 
be consulted by a legal adriai of An — 
defended by him; Se 
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ce 


. . . such a right must of course not be abused and 
must be granted subject to reasonable restrictions as to - 
time and convenience of the police authorities, no less 
than that of the party seeking the interview. 

“It must be clearly understood, however, that the police 
must not in any way obstruct such interviews on arbitrary 
or fanciful grounds with a view to deprive the accused of 
his fundamental right.” Fd., 243. 

In America, also, the requirement of counsel is not nec- 
essarily satisfied by the mere fact of representation. It 
is effective representation that the Constitution requires. 
This does not mean that a constitutional question is pre- 
sented by the fact that the defendant had a poor lawyer, 
that his counsel failed to raise points an alert lawyer 
would have raised, that if the defendant-had the best 
criminal lawyer in town he might have been acquitted. 
Effective representation means in America, as in India, 
the opportunity for consultation between attorney and 
chent and time to prepare a defense.* Thus, : in Von 





*Effective representation by counsel is also required in the more See 
serious prosecutions in the state courts. See House v. Mayo, 324 
U. S. 42, where the defendant had a lawyer, asked to see him, but — 
was refused the opportunity; Hawk v. Olsen, 326 U. — 
the defendant was denied opportunity to consult with OU 












counsel in criminal cases. "Newman, The La i of Civil 
— — marizes the state em 
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Moltke v. Gillies, 332 U. S. 708, 722, a momentary ap- 
pointment of a lawyer for — was said to be a s 
“hollow compliance with the mandate of the Constitu- 
tion.” Id. 723. Justice Black, speaking for four Jus- 

tices, observed in that case: 

“It is the solemn duty of a federal judge before whom a 
defendant appears without counsel to make a thorough 
inquiry and to take all steps necessary to insure the fullest 
protection of this constitutional right at every stage of 
the proceedings. . . . This duty cannot be discharged as 
though it were a mere procedural formality. ... This 
lawyer, apparently reluctant to accept the case at all, 
agreed to represent her only when promised by the judge 
that it would take only two or three minutes to perform 
his duty. And it seems to have taken no longer. Even 
though we assume that this attorney did the very best he 
could under the circumstances, we cannot accept this 
designation of counsel by the trial court as anything more 
than token obedience to his constitutionally required duty 
to appoint counsel for petitioner. Arraignment is too = 
important a step in a criminal proceeding to give such 
wholly inadequate representation to one charged with a — 
crime.” Id., 722-723. — 

Effective representation by — also means that the | ss 
lawyer appointed for an accused should be free of con- n= n 
flicting interests and in a position to give the acc A — 
wholehearted representation. Where the trial g 
on notice of the likelihood of a « ng inte 
the — he — to represent the a accused 
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As Justice Black stated in Von Moltke v. Gillies, 332 
U.S. 708: 5 

“To be valid such waiver must be made with an appre- 
hension of the nature of the charges, the statutory offenses 
included within them, the range of allowable punishments 
thereunder, possible defenses to the charges and circum- 
stances in mitigation thereof, and all other facts essential 
to a broad understanding of the whole matter. A judge 
can make certain that an accused’s professed waiver of 
counsel is understandingly and wisely made only from a 
penetrating and comprehensive examination of all the 
circumstances under which such a plea is tendered.” 
Id., T24. 


— 


E. The Jury. 


A classic statement of the place of the jury in — 
jurisprudence was made by Justice Sam. F. Miller of the y 
Supreme Court in an article written in 1887. The System ~ SS = 
of Trial by Jury, 21 Amer. L. Rev. 859. As previously 
noted, the Seventh Amendment gives a right to trial w 
jury in federal courts in all suits at common law v e 
the value in controversy exceeds twenty dollars. See = ps 
Slocum v. New York Life Ins. Co., 228 U. S. 364; Balti- 
more & C. Line v. Redman, 295 U. S. 654.. The Fifth 
Amendment requires that all federal prosecutions (exe pt 
designated military trials) be founded on a presentment 
or indictment of a grand jury. And —— f t © trial 
by jury is also extended to all federal g 
Article IH, Section 2 and br — 


— 
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ular laws, to the local American juries. 
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Id., 859. The jury system was indeed in force in America 
in the early days; and the local juries often refused to e 
convict, thus placing a brake on the plans of the Royal 
Governors. The British often concluded there was no 


safety in entrusting the trial of offenses, involving unpop- 
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o these men offenders know how to apply; and whe! 
Any riot happens between the military power thf 
people of the town, the jury, being taken principal} out o 
town, the power of life and death of the offender 
pdgèd in those who are offended.” | 
TheNmore the British challenged the jury system, tHe 
yore thà Americans defended it. It was, yhdeed, an ink- 
portant part of our home-rule. It servéd as a potent 
heck on arbitrary power. 
The jury wes a sturdy institution op the North Amen- 
an continent.\ It waxed strong, in/the tradition of tHe 
jury that refusey to convict Willis Penn in London 
1670. 
Wiliam Penn, ths Quaker, h 
n the Grace Church treet of London, so as to cause h 
great “concourse and tiimult? of people and a “great did 
urbance” of the peace. Q/AHow. St. Tr. 951. 
The jury found him gui of speaking, not of breaching 
he peace. The jury, though eprimanded by the cou 
d sent back for furthér delibedations. returned the samé¢ 
erdict. The court ghereupon o Nered the jury kept all 
ght without foc y% drink, fire, or hamber pots. Th 
yext day the jury | 
Ne court locked 
the following 
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ad been tried for preachin 

















eturned the same våre ict. 
e jury up for the reà 
fight. The next day the 









































rdict of nof guilty. The court DES Ny fined thd 
urymen forty marks each and had them aiar ee a 
Newgate Mntil their fines were paid. SSS ey 
chee jarymen were; however, short ara 6 





“ing that on questions of fact the jury had the A. 1 
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A citizen became entitled to be tried by his fellow citi- 
zens, not by a judge. The jury system became a bulwark - 
of free men, rather than a coercive instrument of the 
powers-that-be. 

The firmness with which the jury system was deeply 
entrenched in American jurisprudence prior to the adop- 
tion of the Constitution is indicated by Bayard v. Single- 
ton, 1 Martin (N. Carolina) 48. During the American 
Revolution, North Carolina passed a law confiscating 
lands held by those sympathetic with the British cause 
and providing that if one who purchased the forfeited 
lands from the State were sued, the courts should dismiss 
the action. 

The North Carolina court held that the legislature 
could not finally determine that the buyer of the confis- 
cated land had good title. 


“Every citizen,” it said, “had undoubtedly a right to 


a — = = — te a trial — jury. 





function as related by Willis, Juries and J 
3 Western Political Quarterly 65. At an 


jury made a bid for determining the 
stitutionality of a law. j 
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Sparf & Hajsen v. United States, 156 U. S. 51. But the : 
residual political function still performed by the American A > 

jury is seen in the provisions of a few state constitutions ase 
that the jury shall be the judge both of the law and of 2 — 
the facts in criminal cases and in the common rule of the = 
libel law that the jury passes not only upon the fact of 
publication but also on whether the publication is libelous. 
In an analogous case where a jury was passing on the 

















question whether a given publication was ọbseaee, Judge 44 Cua 
Learned Hand commented that the jury’s verdict was = — ————— 
“really a small bit of legislation ad hoc.” United States JAS pace 
v. Levine, 83 F. 2d 156, 157. ee 

The right to a trial by jury in a court of justice is deep | Se 
in the American tradition, whether life, liberty, or prop- 
erty is at stake.* Pe et 

I do not stop to consider the various objections raised _ —— 
to the jury system, especially in civil cases. Itissufficient = = — č 
to say that in spite of its weaknesses, it has more propo- = => o 
nents than critics in the United States, even in civil cases. = ă ae 

— 


And in criminal cases it is, of course, an Gn 
right. 2 —— 





*The Indian Constitution does not contain a guarantee of jury 
trial ¥ither/m\ criminal or civil cases. See Dhirendra v. — 
tendent, 17 Sup. Ct. Jour. 582, 586. No provision is made in the — n 
Code of Civil Procedure for jury trials. The Criminal Prox ae 
Code, however, provides for jury trial in certain instances. 
7 of the Code provides: “AF tiili — hapter 
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A jury reffects the attitudes and mores of the commu- 
nity from which it is drawn. It lives only for the day 3 
and does justice according to its lights. The group of 
twelve. who are drawn to hear a case, makes the decision 


right of the accused to have the benefit of the verdict of the jury- 
Even if the Sessions Judge or the High Court would if left to them- 
selves have arrived at a different verdict it is not competent to the 
Sessions Judge to make a reference nor the High Court to accept the 
same and substitute their own verdict for the verdict of the jury 
provided the verdict was such as could be arrived at by a reasonable 
body of men on the facts and circumstances of the case.” 

Justice Miller noted in 21 Amer. L. Rev. 859, 565-966: 

“In this class of cases there iS no personal ——— between 
one man and the other, but the government of the country, under- 
taking for the general good of the community to enforce the penalties 
preseribed by law for offenses against the general welfare, brings all — 
its power, its paid officers, the funds of its treasury, and the common 
sentiment of the community to bear against a single mdividual 
charged with a crime. The disproportion of means to sustain the 
respective sides of such a controversy is very obvious, and has long è = 
been felt. The heaviness and severity of the penalty, the impossibility 
of making reparation if the verdict and judgment of the court against O 
the accused is erroneous, have infused into the spirit of the English O 
law the general proposition that a defendant under such circum- ~ 
stances should be dealt with in such a manner as to secure all his pi: 
rights and protect him from possible injustice. This view is often A ARS 
expressed in charges of the court to the jury, which, though not FEN 
stnetly law, have been made the rule of action —— epee — 
escape than that one innocent man should be punished. Boh ee 
that the principle of the jury system which requires an unanimity 
in the jury to make valid its verdict in criminal e ises, is æ sound one. — 

; E k Set Wo PEE — — 
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and melts away. It is not present the next day to be 
criticized. It is the one governmental agency that has -~ 
no ambition. It is as human as the people who make it 
up. It is sometimes the victim of passion. But it also 
takes the sharp edges off a law and uses conscience to 
ameliorate a hardship. Since it is of and from the com- 
munity, it gives the law an aeceptance which verdicts 
of judges could not do. 

I have noted in an earlier Lecture that a presentment 
or indictment by a grand jury was not a requirement of 
due process of law in a state criminal trial (/lurtado v. 
California, 110 U. S. 516) and that trial by a jury of less 
than twelve (for offenses not capital) did not violate due 
process.* Maxwell v. Dow, 176 U.S. 581. State trials 
in those respects are not under the compulsion of the 
Bill of Rights. States can use the information rather 
than the indictment.** States can dispense with the 
jury in lesser criminal cases; and they need not have 
the traditional twelve in non-capital cases. While some 
States have dispensed with the indictment, substituting 
the information instead, they persevere in the use of petit 
juries. Thus im all the States trial by jury is required in 
felony cases; and in all but four States, twelve jurors are __ 
required in felony cases. Se ee 

There are many aspects of the jury — that have a | 
bearing on the problem of the fair trial. I am concerned — 
here, however, only with the major phases of the | ury 
system, involving constitutional rights. I pass by suc! 
collateral questions as involve the disqualification of t — 
jurors because of bias or prejudice and the power of courts - 
to make rules emoria ee $ molds v. 
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United States, 98 U. S. 145; Crawford v. United States, 
212 U. S. 183; United States v. Wood, 299 U. S. 133; , 
Frazier v. United States, 335 U. S. 497. I mention only in 
passing Thiel v. Southern Pacific Co., 328 U. S. 217, a per- 
sonal injury suit against a railroad. The Court in that 
case, exercising its power of supervision over the federal 
judicial system, set a standard for jury selection. Con- 
gress has set some requirements for federal juries (28 
U. S. C. $$ 1861, 1863, 1864, 1865, 1869); but it allows 
the qualifications and exemptions of those jurors to be 
determined by the laws = the State where the federal 
court is located.* 28 U., S. C. § 1861. In the Thiel case, 
neither the Federal — nor the State where the 
federal court was located exempted wage earners from jury 
duty. The question was whether wholesale exclusion 
from the jury lists of all persons who work for a daily wage 
was proper. The Court in the Thiel case held that the 
wholesale exclusion of wage earners from federal juries 
was improper, that a jury should be “drawn from a cross- - 
section of the community.” Jd.,220. The Court, speak- = 
ing through Justice Murphy, said: —— 
“This does not mean, of course, that every jury must = 
contain representatives of all the economic, social, reli- 





*The qualifications for jurors vary from State to State. T — — 
York the qualifications are described in Fay v: New Fork, — Be — aes 










261, 266-267, as follows: Sas 
“To qualify as a juror, a person must be an —— — J—— 
—— pop 
the owner or spouse ef an owner of property of t —— 8250 — — 

in possession of his or her eu eiae rm o F< 
not convicted of a felony or a misdemeanor ir $ nor 
intelligent; of sound mind and good ATA 





erstandingly. 
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gious, racial, political and geographical groups of the 
community; * frequently such complete representation 
would be impossible. But it does mean that prospective 
jurors shall be selected by court officials without syste- 
matic and intentional exclusion of any of these groups. 
Recognition must be given to the fact that those eligible 
for jury service are to be found in every stratum of society. 
Jury competence is an individual rather than a group or 
class matter. That fact lies at the very heart of the jury 
system. To disregard it is to open the door to class dis- 
tinctions and discriminations which are abhorrent to the 
democratic ideals of trial by jury.” fd., 220. 

The Thiel case was not a constitutional decision. It 
involved only a standard for jury selection applicable to 
federal courts as a matter of judicial rule-making. But 
the question presented in Thiel assumed constitutional 
dignity in other cases which shortly followed. These were 
the “blue ribbon” jury cases from New York. Fayv. New 
York, 332 U. S. 261; Moore v. New York, 333 U. S. 565. 

The “blue ribbon” jury is a special jury selected from 
the general panel by the county clerk, after each has ap- | 
peared personally and testified under oath as to his quali- O 
fications and fitness. N. Y. Judiciary Law, § 749 — a a 3. — 
The “blue ribbon” jury is part of the regular mact — 
of trial in counties of New York having one million 
or more inhabitants. The trial judge may order trial 
by special jury on application of either party. Tt has © — 
been used in New York in important cases such asn murder — — 
were more cine to coe than sive ral pa 
There was also evidence that while | O 























~The fact that no wage carner wae on sho jury i 
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semi-professional persons, proprietors, managers, clerical 
workers and salesmen were represented on these special 
juries, there were few representatives of craftsmen and 
foremen on them, and none of operatives, service work- 
ers. laborers, and farmers. The Court, however, in five- 
to-four decisions refused to hold there had been discrim- 
ination in the selection of these “blue ribbon” juries or 
that they were unconstitutional under the Due Process 
Clause of the Fourteenth Amendment. But Justice 
Murphy made out a strong case in his dissent in the Fay 
case that the “blue ribbon” jury contained “a very subtle 
and sophisticated form of discrimination,” resulting in a 
denial of equal protection to those who are tried by “blue — a 
ribbon” juries. 332 U.S. 299. As . said: z3 
“There is no constitutional right to a jury drawn from 
a group of uneducated and unintelligent persons. Nor is 
there any right to a jury chosen solely from those at the 
lower end of the economic and social scale. But there is = © 
a constitutional right to a jury drawn from a group which l 
represents a cross-section of the community. And a Cee 
cross-section of the community includes persons with = 
varying degrees of training and intelligence and with vary- — eS — ae BE 
ing economic and social positions. Under our Constitu- See 
tion, the jury is not to be made the representative of the | ee ae 
most intelligent, the most wealthy or the most sucessful, | i — 
nor of the least intelligent, the least wealthy or merae — 
successful. It is a democratic institution, re ns 
of all qualified classes of people.” Id., 299-300. 
Women are qualified for jury — in most of the 
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ruled that the absenee of women from jury panels created 
no constitutional infirmity. 

Systematic exclusion of women from juries in federal 
trials is reversible error, as held in Ballard v. United 
States, 329 U. S. 187. The exclusion of women from 
federal juries, like the exclusion of an economic or social 
class, was condemned in the Ballard case, not on consti- 
tutional grounds, but in the interests of the administra- 
tion of justice. “The injury is not lmited to the de- 
fendant—there is injury to the jury system, to the law 
as an institution, to the community at large, and to the 
democratic ideal reflected in the procesne of our courts.” 





The —— right of women to jury duty has 
lagged behind that of racial groups. Women, of course, 
have the right to vote guaranteed by the Nineteenth 
Amendment. Negroes and other groups have that right — 
by the Fifteenth Amendment.- And the equal protection 
of the laws guaranteed to every “person” makes no dis- 
tinction favoring a racial group over women. Yet con- — 
stitutional protection against discrimination for = 
duty, which has been denied women, has been consistently 
accorded racial groups. : — x 

America, as I have said, is a nation of many races. — 
the guarantee of a fair trial carries no promise dios tha 4 
defendant will have a member of his own race on i e 
jury that tries him. Virginia v. Rives, 100 U. — Bors 
It is not their absence from the panel —— f. The 
fatal — W duat aen rotec 
the jury system extends to the g 
charge — he —— 
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Nor does the protection of the jury system against 
racial discrimination mean that each jury must be selected $ 
with an eye to proportional representation of all races 
that live in a community upon the jury. Akins v. Teras, 

325 U. S. 398, 403. The condemned discrimination is 
systematic exclusion of members of the race from the jury 
lists solely on account of race or color. Pierre v. Louisi- 
ana, 306 U. S. 354: Smith v. Texas, 311 U. S. 128. For 
example, where literate members of the race reside in the 
county but the jury lists have no members of that race 
on it year after year, a prima facie showing of discrimina- 
tion is made out. For it will not be presumed that chance 

or accident was the cause of their continuous omission 
from the lists. Aull v. Texas, 316 U. S. 400; Avery v. 
Georgia, 345 U. S. 559. As stated in Patton v. Missis- 
sippi, 332 U. S. 463, 469: “When a jury selection plan, . 
whatever it is, operates in such way as always to result 7 
in the complete and long-continued exclusion of any rep- 
resentative at all from a large group of Negroes, or any — 
other racial group, indictments and verdicts returned 
against them by juries thus selected cannot stand.”  — 

This constitutional rule has been applied most often | 
in cases involving trials of Negroes. But it is not de- 
signed for their benefit alone. It extends as well to” 
oo racial groups and was recently applied in Hern 

r- Texas, 347 U. S. 475, where a Mexican was convicted of Esi 
— and sentenced to life. It was shown Tas — s 


* 












grand juries and petit juries in this particular ¢ county. © 
The conviction of the Mexican was therefore se e thes 2: 
Court saying through Chief Justice Warren: ee 

“Throughout our history — = 
have defined easily identifiable groups which h 
required the aid of the courts in se securing eqt 
under the laws. But com mun nit — 
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community is a question of fact. When the existence of 
a distinct class is demonstrated, and it is further shown 
that the laws, as written or as applied, single out that E 
class for different treatment not based on some reasonable 
classification, the guarantees of the Constitution have 
been violated. The Fourteenth Amendment is not di- 
rected solely against discrimination due to a ‘two-class 
theory’—that is, based upon differences between ‘white’ 
and Negro.” Jd., 478. é 


Summary. 


Sir Ivor Jennings stated in Some Characteristics of the 
Indian Constitution (1953): 

“There are times when the Bill of Rights in the United 
States Constitution protects the poor and the lowly, 
though usually only when some national organization -~ 
provides the funds for expensive litigation.” Td., 49. 

One cannot study the American cases touching the re- 
quirements of a fair trial without concluding that Sir 
Ivor’s observations give a jaundiced view of our judicial 
system. A few of the cases I have mentioned in this and 
other Lectures are instances of the cause celebre. But ` 
that is not the usual ease. The run of the cases involve 
unheard-of defendants, some without lawyers. Many 
are indeed paupers, who reach the Supreme Court under — 
our în forma pauperis procedure, which I described in an — = 
earlier Lecture.* They come from all levels of our social — 


ans — 
— £ — 


> Rey eee 
*The American in forma pauperis procedure is s governed a — 
U.S. C. § 1915, which provides: es Bee ena 
“(a) Any court of the United States may authorize the commence oe 
ment, prosecution or defense of any ‘Suit, action or pr -oceedi g, civi = ts 
Or criminal, or appeal therein, without —— of fe A and costs 
or security therefor, by a citizen who makes affida) At that he 
to pay such costs or Sive ees aS St ack 
he is entitled to redress. _ — ——— 
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strata. They do not involve the wealthy or the power- 
ful. Neither are they characters in dramatized versions 
of lawsuits which have reached the headlines through - 
organized propaganda. Rather, they are the cases of the 


appeal, if such printing is required by the appellate court, be paid 
by the United States, and the same shall be paid when authorized 
by the Director of the Administrative Office of the United States 
Courts. | 

“(e) The officers of the court shall issue and serve all process, and 
perform all duties in such cases. Witnesses shall attend as in other 
cases, and the same remedies shall be available as are provided for 
by law in other cases. 

“(d) The court may request an attorney to represent any such — 
person unable to employ counsel and may dismiss the case if the 
allegation of poverty is untrue, or if satisfied that the action is frivo— 
lous or malicious. 

“(e) Judgment may be rendered for costs at the conclusion of the 
suit or action as in other cases, but the United States shall not be 
liable for any of the costs thus incurred. If the United States has 
paid the cost of a stenographie transcript or printed record for the 
prevailing party, the same shall be taxed in favor of the United 
States.” ; 

The Court has been liberal in giving effect to the spirit of these 
provisions. Thus, in Adkins v. DuPont Co., 335 U. S. 331, = — 
stated: — 

“We cannot agree . . . that one must be absolutely — to — 
enjoy the benefit of the statute . . . . To say that no persons are 
entitled to the statute’s benefits until they have sworn to antha. 
to payment of costs, the last dollar they have or can get, and thus s 
make themselves and their dependents wholly destitute, would be to” bos 5 3 
construe the statute in a way that would throw its bene s = 
the category of publie charges. - - - Nor does the PEE EN m€ * — 
desirable if the effect of this statutory interpretation | is to fore a 
litigant to abandon what may be a meritorious claim in order to spai Rae 
himself complete destitution.” Jd., 339-340. See also: Sent: 

United States, 348S UW: S-93 3 ee 
As respects the in forma pauperis procedure in Ind 
Court of India Rules (1950), —— — a p 

— A petition fof Pa eal as a paupe 
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to the Court. 
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poor and the lowly- And the composite picture they pe- ~ — 
sent shows. I think. the great achievement of the Court — = 





in making Equal Justice Under Law—cerved in marble — 
over our portico—a hving force im American Bfe. — 
to provide sureties amd pay court fees, amd ake by a certificate of : 
ecan] thet the petitioner has resconsbie cruund of sppesl ee OS 


“3 Where = petitioner obtains special leave of the Court to appeal 
m forma pauperis. be shul mot be required to pay court fees or to = 
-10 Ne sppeal bemm or carried on by a pauper appellant shall oe 
be compromixed or dicontinued without the leave of the Court ™ _ 
A provo to Order XXI om Crimimsl Appeal- states that “m ermm- 


ms] proceedings mo security for costs shall be required to be d e7 





copyints caie a co manie coment Ser aon SAE aa A 
to amy party te the proceedings 7 ; 
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XI 


Equat PROTECTION 








On March 18, 1922. Gandhi was tried at Shahi Bag for 
preaching disloyalty towards and disaffection from the 
British Government then in control of India. Gandhi 
quickly pleaded guilty to the charge, and before a six-year 
term of imprisonment was imposed, made one of the most 
moving statements on equal protection to be found in 
the law books. He said inter alia: , 

“The law itself in this country has been used to serve 
the foreign exploiter. My unbiased examinations of the 
Punjab Martial Law cases has led me to believe that at 
least ninety-five per cent of convictions were wholly bad. — 
My experience of political cases in India leads me to the ~ 
conclusion that in nine out of ten the condemned men 
were totally innocent. Their crime consisted in the love © 
of their country. In ninety-nine cases out of a hundred — 
justice has been denied to Indians as against | : — 
in the courts of India. This is notan 


anything to do with such cases. — 
ministration of the law is thus — cO = a iously 
That feeling of inequality before the I — 
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several provisions touching on the problem. Article 14 
declares in general terms, “The State shall not deny to any ~~ 
person equality before the law or the equal protection of 

the laws within the territory of India.” Article 15 (1). 
goes on to prohibit discrimination by the State against a 
citizen “‘on grounds only of religion, race, caste, sex, place 

of birth or any of them.” Article 16 (1) makes explicit 

that “There shall be equality of opportunity for all citizens 

in matters relating to employment or appointment to any — 
office under the State.” Article 17 abolishes “untouch- 
ability” and forbids its practice “in any form.” We shall 
see how the Indian courts have construed and applied 
these provisions. We shall see how closely parallel many > 
of the American and Indian decisions are in this field. 
Our Constitution contains no Equal Protection Clause m 
the Fifth Amendment.* As we have seen, it does have — 
one in the Fourteenth Amendment. | — 


emphasizes the Iack of equal protection under the — Hindu Si 
criminal law- — = 

“The main thing in Hindu Criminal Law is that the gravity or the | 9 
heinousness of the erime is related to the superior or inferior positi 
of the injured person as compared with the — —— T 
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The problems of equal protection im the constitutional 
sense were put in perspective by Justice McKenna who .- 
wrote in Afetropolis Theatre Co. v. Chicago, 228 U. S. 
61, 69-70, “The problems of government are practical ones 
and may justify. if they do not require, rough accommo- 
dations— illogical, it may be, and unscientific. .. . What 
is best is not always discernible; the wisdom of any choice 
may be disputed or condemned. Mere errors of govern- 
ment are not subject to our judicial review.” 

When one draws a line, he makes a distinction that may 
be fair in most cases, yet arbitrary in some. A line drawn 
with reference to the average case on each side of the line 
may seem capricious when cases close to the line are con- 
sidered. If that inequality cannot be tolerated, then the 
legislative branch is under heavy shackles. For one chief 
task of lawmakers is to make classifications: graduating 
taxes according to income, regulating busimess according to 
size, protecting people according to age, requiring special 
health regulations for particular communities, reserving 
certain lands for specified pu irposes, restricting land hold- ) 
ings to maximum acreages, requiring some equipment to — 
have safety devices, barring trucks of specified weights 25 
from the highways, and so on. E A 

There may even be a need to make a regulation based ee 
on race, the source of the most invidious d Es 3 
man has made. Experience shows that liquor has a 
devastating effect on the North American _ dia T 
Eskimo. It is, therefore, commonly provi 
United States and Canada that no liquor 











races, such, for example, : as their 

ticular diseases. — 
Racial Jaina 
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munity enjoy. Yet some discriminatory practices may be 
concealed and difficult to establish. In other cases, what 
at first blush may seem to be an invidious discrimination 
may on analysis be found to have plausible grounds 
justifying it. The question of what is arbitrary and 
capricious is an elusive matter when it comes to passing 
on the legality of a classification. Generalizations are 
impossible. Only the case by case approach is helpful. 
That was the view of the Supreme Court of India in 
Bajoria v. West Bengal, 16 Sup. Ct. Jour. 580. That is 
also the creed of the American courts. 


A. Special Legal Procedures. 


There is no federal constitutional requirement that a 
State of the United States allow an appeal from its trial 
courts, whether civil or criminal. A State could make 
the judgments of its trial courts final. Yet, if a State 
allows some appeals, it may not make an invidious dis- 
‘crimination. It might, of course, allow appeals only 
where the amount in controversy exceeded a certain 
amount, or where felonies but not misdemeanors were 
involved. Yet it would be unconstitutional to allow ap- 
peals to Caucasians but not to Malays, to the rich but 
not to the poor, to people of one religion but not to those 
of another, to people of good character but not to those 
with criminal records. Our leading case is Cochran v. — 
Kansas, 316 U. S. 255, where the charge was that prison | Sear 
officials impounded a prisoner’s appeal papers and so frus- © <= 
trated his appeal. The Court held that a State which — —— 
permitted an appeal in that type of case could not W th = — — 
hold it from one prisoner and still en — stane - 
ards of equal protection- : ree | 








decision by the Indian Supreme — By | 
Central Government, one — of i ieo 
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record, while the latter would not. And the administra- 
tive agency determined which taxpayers were in which 
group. The Act was unanimously held to be a “piece of 
discriminatory legislation,” which offended the equal pro- 
tection guaranty of Article 14 of the Constitution. 

Dhirendra v. Superintendent, 17 Sup. Ct. Jour. 582, 587, 
held that some individuals may not be denied the right 
to jury trial, while others committing similar offenses are 
granted the right. And see Meenakshi Mills v. Sastri, 
ESA RO E 

Ameerunnissa V. Mahboob, 16 Sup. Ct. Jour. 61, pre- 
sented discrimination in a form as raw and primitive as 
that in the Cochran and Sastri cases. There was a long- 
drawn-out contest over the estate of Nawab Waliuddowla 
of Hyderabad. There were many claimants, including 
two women, claiming to be wives, and their children. An 
Act was passed by Hyderabad, eliminating those claim- 
ants from the contest, on the ground that the two women 
had not been lawfully wedded to the late Nawab. The 
Supreme Court held unanimously that the Act violated 
the equal protection guaranty of Article 14 of the 
Constitution. The Court said: 

“The dispute regarding succession to the estate of — 
Nawab was a legal dispute pure and simple and without z * 
determination of the points in issue by a properly consti- — 
tuted judicial tribunal a legislation based upon the reps — 
of a non-judicial authority and made applicable to specifi 
individuals, who are deprived thereby of v: e ri ; 
which are enjoyed by all other persons eC 
same — as themselves — in bition opinior 













Id., 67. <2 
When we leave cases of the. e 
tri, Dhirendra, and — 
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Maryland allowed evidence procured by illegal search 
or seizure to be used in prosecutions in Anne Arundel ~“ 
County for certain gambling misdemeanors, but not in 
like prosecutions in other counties. This rule of evidence 
was sustained against the charge of violation of the Equal 
Protection Clause in Salsburg v. Maryland, 346 U.S. 545. 
The Court held, first, that rules of evidence “being pro- 
cedural in their nature, are peculiarly diseretionary with 
the law-making authority” (id., 550); second, that the 
Equal Protection Clause “relates to equality between 
persons as such rather than between areas” (id., 551); 
and third, that Anne Arundel County presented peculiar 
problems of law enforcement, since gambling operations 
in its rural areas were more difficult to enforce than in 
other areas. fd., 553, 554. 

The Indian courts, like the American courts, start off 
with a presumption of constitutionality. See Rawat v. 
Saurashtra, 15 Sup. Ct. Jour. 168. The Rawat case in 
India, like the Salsburg case in the States, presented spe- 
cial law enforcement problems in certain regions of a = 
State. There were certain areas in Saurashtra where ~ 
“looting, robbery, dacoity, nose-cutting and murder by — 
marauding gangs of dacoits” had increased. id., 172. — 
The law under review was passed to combat tat re; < 
crime wave. The law did five things: (1) it establishe 
special courts im these areas to try those crimes; = © F 
abolished trial by jury (which is not guaranteed by 
Indian Constitution) and the use of assessors (a dv : 
the courts) in these special tribunals; 3) it abolis 
inquiry before commitment allowed in c othe ‘T pri 
(4) it reduced the records i in these eases by 
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Maryland, 346 U. S. 545. Cf. Gopalgn v. Madhya 
Pradesh, 17 Sup. Ct. Jour. 534; Jaga v. Bengal, 42 A. I. R. 
138. 
The majority in the Rawat case did not repudiate the 
earlier decision of the Indian Supreme Court in West 
Bengal v. Sarkar, 15 Sup. Ct. Jour. 55. In that ease, the 
state government laid down a procedure less advantageous 
to the accused than the ordinary procedure; and it made 
the new procedure applicable to such persons and such 
offenses as the executive branch should determine. That 
law gave a choice to the prosecutor which was,undefined; 
it allowed him to create a disadvantaged class of people. 
As stated by Justice Mahajan, “It is open under this Act 
for the Provincial government to direct that a case of 
+ ee and accompanied by murder, where 
AD the persons killed are Europeans, be tried by the Special 
Court, while exactly similar cases where the persons killed 
are Indians may be tried under the procedure of the Code.” 
Id., 71. There was no “rational justification” for the 
difference in treatment between sae two classes of cases, 
l As stated by {Justice Mukherjea, “. . . the difference in 
. e treatment rests here solely on arbitrary selection by 
the State Government.” Id., 79. 
Yet as the dissent in the Rawat case — cart the- 
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area-defense —— of the law in that case e left unan- 


West Bengal ia suggests no sasona > basis or ¢ = 
cation either in respect of offences or in ji espect c es 
It has laid down no measure for the eit 
persons or of eases or of offences 
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cedure laid down in the Criminal Procedure Code.” Id., 


Lif: 

The answer to that objection is doubtless the one given 
by Chief Justice Mukherjea (id., 185), that while in some 
cases the law might contain the vice of lack of equal 
protection, in the Rawat case the crimes were murder and 
dacoity and they could not be treated im different ways 
depending on the prosecutor’s choice. The appellant, 
therefore, lacked standing to raise the point. Cf. Razviv. 
Hyderabad, 16 Sup. Ct. Jour. 151. 

Bajoria v. West Bengal, 16 Sup. Ct. Jour. 580, put to 
rest some of the questions left unanswered by the Rawat 
case. A West Bengal law was passed authorizing the 
creation of special courts to hear criminal cases involving _ 
misappropriation of government property growing out of 
the post-war liquidation of agencies distributing essential 
supplies. Cases tried under this Act were not tried bya a 
jury, as otherwise they would be. Cases tried by these 
special courts carried additional penalties. Moreover, the = : 7 
government could route a case under the new Act or 
prosecute it in regular channels, as it chose. Fon. x — 
dissented, saying, “. . . we are opening a dangerous door : 
and paving a‘doubtful road.” Id., 592. In his view, 
since the legislature could not payer wo group 
of cases and put one at a greater disadvantage than 
other, neither could the agency of the g 


- 
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under Article 14 which includes within its purview both gees 
executive and legislative acts.” Id., 589.* ee 
The Indian cases involving special trial procedure raise, sis 


problems somewhat akin to the American cases involving $= — 
the use of the “Blue Ribbon” jury in some criminal prose- —— 
cutions, a problem which I discussed in a-prro¥ Lecture. Ae I= 


Each provides special procedures to expedite the func- 
tioning of the machinery of criminal justice in certain 
classes of cases. Each has inherent in it grave and serious 
dangers to the liberty of the citizen. A prosecutor, who 
-eaa choose the procedure he prefers, can put one citizen 
at a disadvantage that the others, who allegedly com- 
mitted the same crime, do not suffer. That power isa e 
device that can cloak the most invidious discrimination, —— 
The Fourth Annual Report of the Judicial Council ofthe 
State of New York (1938), which urged abolition of the. Rites 
special “Blue Ribbon” jury, stated: 


*Choudhry v. Bihar, 42 A. I. R. 191, decided by the Supreme 
Court, involved a statutory provision which permitted certain States 
to vest jurisdiction in an additional court to try non-capital offenses ⸗ 
under a procedure that was regarded as less favorable to the aceu: 
than that in the other tribunal exereising concurrent jurisdiction in — 
such cases. In upholding the statute as against a claim that it could — HS 
lead to diserimination by resort to one the ther curt as te | 
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ca ay ih ts 
and did not depend on stants E 3 
The Court said: aerate 
Te judicial decision must of neeesity depen 
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“The Judicial Council believes that every petit jury 
should be of uniformly high calibre and capable of giving 
a fair trial in all cases. To attain this goal, the ordinary 
jury, as now provided, may be in need of improvement. 
It is, however, unjust and should be unnecessary to select 
supposedly special juries in specific cases.” Id., 46—47. 

Once special procedures are allowed for select cases, 
as the prosecutor alone may determine, we adopt a for- 
mula as dangerous as some of those used when the Star 
Chamber flourished in England. 


B. Social Legislation. 


Justice Miller in the Slaughter-House — 16 Wall. 
36. SI, spoke of the Equal Protection Clause of the 
Fourteenth Amendment as follows: “We doubt very much 
whether any action of a State not directed by way of 
discrimination against the Negroes as a class, or on account 
of their race, will ever be held to come within the purview | 
of this provision.” That prediction did not come to pass. 
It was not many years before all sorts of interests were 
seeking and obtaining protection under that Clause. © 
A half century ago the Supreme Court was, —— 
quite strict in reviewing legislative classifications under _ — 
the Equal Protection Clause. Connolly v. Union Sewer 22 
Pipe Co., 184 U. S. 540, illustrates the narrow view that —— 
obtained at that time. - Hlinois made combinations in è = 
restraint of trade illegal, excepting, however, “agricultt = 
products or livestock while in the hands of the produ — 
or raiser.” Since those covered by the - LC p nd those — 
exempt were “all alike engaged in « om a 
is, of right, open to all,” -the Court H} 
not be — —— P o Ï 
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Protection Clause. Cook v. Marshalli Co, 196 U- S 261, 
274 275. Carriers and other utilities may be subjected 


to taxes from which other businesses are exempt. Rapid 
Tranzit Corp. v- New York, 303 U- S. 573. Why. then, 
could not combinations of — — be treated dhf- 
ferenitly than combinations of agrieulturists? 

The Co: rumen y ease was overruled im 1940 by Tignzer w. 
Teraz. 310 U. = 41. Im that case the Supreme Court 
slowed Texas to draw a Hne im its antitrust laws between 


combinati ions of businesses and combinations of agricul 


—— may — be thouzht by lesiclators. as the Court 
said im the Fiugner case . to present less of a threat to society 
than industrial combinations. JId..145. One unit = not | 
the same im law ss another, if they are in fact different. s 
Nor are they the same in lew, if there isa rational opinion, = 


fact different. And there i a basis for a S—— inction if > 
Pataca V. —— 232 U. S. 138. 144. ate — 
In the same current of thought i is Mohammad & C — — 









The equality of women is a theses : 2 amo 
and Indžřa. Yet to state a diffe 2ce : 


— 
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the same ground by Article 15 (3) of the Constitution, 
“Nothing in this Article shall prevent the State from mak- 
ing any special provision for women. . . -” That pro - 
vision was used by the Supreme Court to sustain a law 
providing that only the man, not the woman, was punish- 

able for adultery. Aziz v. Bombay, 41 A. I. R. 321- 
Diseriminations against women, however, do not fare se— z 
well. Devi v. Uttar Pradesh, 41 A. I. R. 608, from the 
High Court of Allahabad, held a provision of an Act un- 
constitutional which made it easier to have a woman 
declared incompetent to manage her own estate, than for 

a man to be declared similarly incompetent. The man- 
date of Article 15 (1) is clear, “The State shall not dis- 
criminate against any citizen on grounds only of - - - 

SO 5. 2 Se — 
Territorial lines may be drawn within a State, marking ~ 
the establishment in one area of different governmental 
machinery, such as courts, than that which exists in an- zà 
other. Missouri v. Lewis, 101 U. S. 22. America and 
India apparently think alike on that problem. Geogra- 
phy. however, is no infallible standard for classification. 
Taxing people of one locality and exempting people of — — 
another locality, even though they are in the same trade — De 
or profession, would raise a distinct problem. Such alaw é 
would have some of the infirmities of the one which the 
Supreme Court noted in — v. — — — 










the other areas of the State were not a * 
even — there was no disceti S 
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Seshadri v. Officer, 41 A. I. R. 806, from the High Court 
of Madras.* 

Under American law, one State may exclude foreign * 
corporations (i. e., those incorporated in another State) 
from conducting within the State an mftrastate (but not 
an interstate) business. Once the foreign corporation ìs 
admitted to do business within a State, it is entitled to 
equal protection with the States’ domestic corporations 
(see Hanover Ins. Co. v. Harding, 272 U. S. 494); and 
it may not be subjected to taxes of a different nature or 
amount than those exacted from identical domestic cor- 
porations. Wheeling Steel Corp. v. Glander, 337 U. S. 


The classifications sustained by the United States Su- 
preme Court in the field of taxation (Wagoun v. Ilinois 
Trust & Savings Bank, 170 U. S. 283; Welch v. Henry, 
305 U. S. 134) came to mind as I read Singh v. Regional 
Transport Authority, 41 A. I. R. 190, where the Supreme  ~ 
Court sustained a Bengal law fixing one rate or tariff for — — 
taxis with a small horsepower and another rate for taxis O 
with a greater horsepower. The Court announced that the = — 
classification would not be invalid under Article 14 of the | — 
Constitution “if any state of facts may reasonably te 
conceived to justify it.” J — 192. The Court ° went o te 
—— | = — ndier ha i S 













the size, , horsepower and expenses ofr un Ree ag 
Id., 192. — — 

It was held in Buck v. Bell, 274 
zation of imbeciles was permiss 


— — * 
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banks from the outside, but not to those who pefered— 
e GEI es from within, the Supreme Court invalidated the ~ 
law as denying equal protection. Skinner v. Oklakoma, 
316 U. S. 535. “When the law lays an unequal hand on 
those who have committed intrinsically the same quality 
of offense and sterilizes one and not the other, it has made 
as invidious a diserimination as if it bad selected a par- 
ticular race or nationality for oppressive treatment.” 
Id., 541. pe 
The invidious discrimination may not appear on the -= — 
face of the law. If it appears in practice, it is also fatal. : 
“Though the law itself be fair on its face and impartial in- 
appearance, yet, if itis applied and administered by pubie  —— 
authority with an evil eye and an unequal hand, soas č = 
practically to make unjust and illegal diserimimations be- — — 
tween persons in similar circumstances, material to their 
rights, the denial of equal justice is still within the pro- —_— 
hibition of the Constitution.” So spoke the United States 
Supreme Court in Yick Wo v. Hopkins, 11 v.s 3 
373-374, in the year 1886. ee er 
The case involved an ordinance of San ` 
quiring a license to conduct a laundry bu ee 
tioner was a Chinese, long in the laundry t ve ess there. 
He showed that this ordinanee, which on its fa ce was f 
and applicable to all people, was in = * tice applier 
as to exclude Chinese —— ind try b 
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East and West often do not understand the other’s 
actions. There must be decisions of the American courts , 
that are bewildering to the Indian Bench and Bar. Icon- 
fess that Bombay v. Appa, 39 A. I. R. S4, from the High 
Court of Bombay, had that effect on me. A state law out- 
lawed bigamous marriages by Hindus but not those con- 
tracted by Muslims. The law made bigamous marriages 
by Hindus void. It also attached criminal penalties to 
them, making any Hindu who contracted such a marriage — 
punishable by fine and imprisonment. It comported with — 
traditional concepts for the court to hold that bigamous 
marriages could not gain immunity from prosecution by s 
being called a part of a religion. But the law was also >O 
upheld against the claim that it denied Hindus egual 
protection of the laws. As indicated, the law excluded O 
Muslims. Nevertheless, the court held that it was not ee 
arbitrary or capricious but based upon reasonable grounds. O 
The court stated that it was proper for the legislature to O 
undertake this ° ‘social reform by stages”; and the stages, — 
it was said, “may be territorial — may be ¢ — mity- 
wise.” * Id., S7- — 








*Chief Justice — sags — ; : ; = ae — = ; — 
question that we have to- — Es y 
reasonable basis for creating the Mu Sas 
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laws under tRe Indian Constitution. An investigation 
showed abusive practices by the management of a textile 
company. Thereupon a law was passed to correct the 
abuses. The law was not made applicable to all com- 
panies. The law contained no provision making it pos- 
sible for the government to bring under lke regulation 
any other company committing the same offense or en- 
gaging in the same abusive practices. This law appled 
only to this particular company. It in substance provided 
for dismissal of the existing managers and directors, 
authorized the government to name successor directors, 
and deprived the shareholders of the right to elect direc- 
tors or to pass any resolution or to wind up the affairs of 
the company without the approval of the government. A — 
divided Supreme Court sustained the law, relying on the 


presumption of constitutionality which every piece of a ; 


fm 


legislation enjoys and the wide diseretion which the legis- 
lature has to classify persons and subjects for — of 
regulation. — 






is differently looked apon by thes: Whereas — 


to the former it is a sacrament, to the latter it is a matter of | 
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In America, the law would doubtless have been con- a 
demned.* The abuses of one company might be the occa- a = ————— 
sion for the passage of the law. But the law must reach; ee 
all in like circumstances or conditions. The fact that it 
is applied to only one is of no consequence, provided it is 
a law of general application. A law aimed in terms at 
only one man, one company, one taxpayer, one farmer, or 
one trade union contains the very essence of that diserim- 
ination condemned by our Fourteenth Amendment. 

American courts have also made extreme decisions. 
And when they do, it is usually because they forget the 
teaching of Yick Wo v. Hopkins, 118 U. S. 356, 369, that 
“the equal protection of the laws is a pledge of the pro- 
tection of equal Jaws.” | 

But when, as I pointed out in Lecture I, the Supreme 
Court of India struck down provisions for separate elec- 
torates for members of different religious communities ==> 
(Das v. State, 16 Sup. Ct. Jour. 546) and refused to permit _ Se 
state universities to admit students on a quota system — ER 
based on religion, race, and caste (Madras v. Srinivasan, — oe 
14 Sup. Ct. Jour. 313), it spoke in the same great tradi- — 
tion as did our Court in Yick Wo v. Hopkins. © — 

Pratapsingh v. Rajasthan, 42 A. I. R. 5, is in that tr 
tion also. It involved an arder which p č 
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habitants, but exempted Harijans and Ma fusi sli: 
it was claimed, they wee pa -a 
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saner elements among members of that community or 
religion. The exemption granted to Harijan and Muslim ~“ 
inhabitants because they were Muslims or Harijans and i 
therefore peaceful cannot stand as it offends against  - 
Art. 15 of the Constitution.” Zd., 6. l 


C. Aliens. 


The Supreme Court of the United States held in Fick 
Wo v. Hopkins, 118 U. S. 356, 369, that the word “per- 
son,” as used in the Due Process and Equal Protection 
Clauses of the Fourteenth Amendment, includes an alien.* 
“These provisions,” said Justice Matthews, “are universal 
in their application to all persons within the territorial 
jurisdiction, without regard to any differences of race, of 
color, or of nationality ....” fd. 

That has been the consistent view of the Court over the — 
years. The Court recognizes that aliens are subject to 
many disabilities which may not be imposed on citizens. 
An alien enemy is subject to expulsion or internment on > 
the outbreak of war; and in days of war or peace the alien O 
may be expelled for any reason the law-makers choose.** — a 
Harisiades v. Shaughnessy, 342 U.S. 580; Galvan v. Pin 
347 U. S. 522. The alien’s domicile is, therefore, —— Se 
a precarious teno as the Court in the Harz 
said. Id., 5897. Nevertheless, while he is res 
States, he is onee e ee qu 
Clause. 









— 
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Truax v. Raich, 239 U. S. 33, further protected the 
alien’s right to work by holding unconstitutional an Ari- 
zona law, requiring employers, who hired more than five 
workers at any time, to hire not less than SO per cent who 
were citizens. The law was invalid, because it discrimi- 
nated “against aliens as such in competition with citizens.” 
Id., 43. 

We do not deal here with absolutes. Even alienage 
may warrant discriminatory legislation. Pennsylvania 
was sustained in Patsone v. Pennsylvania, 232 U. S. 138, 
when she forbade aliens who were resident in the State 
to kill any wild bird or animal, though she allowed citizens 
that privilege. The Court, speaking through Justice 
Holmes, said that the question was whether the State was 
warranted in assuming that the alien was a “peculiar 
source” of difficulty in game laws. The problem, he said, 
was “one of local experience on which this court ought to 
be very slow to declare that the state legislature was 
wrong in its facts.” Jd., 144. By like reasoning, the 
Court in Clarke v. Deckebach, 274 U.S. 392, upheld an > 
Ohio law prohibiting aliens from operating public billiard 
and pool rooms. | 

“We cannot say that the city council gave unreasonable 
weight to the view admitted by the pleadings that the 
associations, experiences and interests of members of the 
class disqualified the class as a whole from conducting a 
business of dangerous tendencies.” Id., 397. 

The Court has applied the philosophy of the last two 
cases to the extreme illustrated by Terrace v- a 
263- U- S- 197. 
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not undertaken to become a citizen, it was held, may be 
put in a separate category from the other inhabitants of 
the State. For the Court felt that that class of aliens 
does not have the interest in the welfare of the State 
that the others have, and that land is so vital to the State, 
that its ownership must be carefully.guarded. “The > 
quality and allegiance of those who own, occupy and use 
the farm lands within its borders are matters of highest 
importance and affect the safety and power of the State 
itself” Fa Der. 

The Terrace case has not been overruled. But a 
—— has been — on it by some opinions in Oyama 

. California, 332 U. S. 633, which commanded the sup- 
a of four — Those opinions maintained that 
state land laws, discriminating against aliens, violated the 
Equal Protection —— And see Takahashi v. Fish 
Commission, 334 U. S. 410, 422. 

Whatever may be ee vitality of the Terrace case, the 
Court in the Oyama case was alert not to expand it. In 
that case, the State sought to extend the disability of the 
ahen-father to the minor son (who by command of the | 
Fourteenth Amendment was a citizen, because he was 
born in the States). This minor son was treated differ- 
ently than minor sons of other aliens, because his father __ 
was Japanese, rather than English, German, Mexican,ete. _ 
A citizen, said the Court, could not be disadvantaged be =s 
fore the law because his father was a member of one race 
rather than another. Allowance of — 
would be racism rampant. oe 

The strong bias of the present — a: ains 
a classification is shown by Takahashi V. Fi sh 
sion, 334 U. S. 410. California made ¢ aliens, w 
ineligible for citizenship, disqualified to work as « 
cial fishermen in the waters — the Das 
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Protection Clause. A man may not be excluded from 
commercial fisheries merely because of his race or color. 

America today is a multi-racial community. By and * 
large it extends to all lawful inhabitants the same priv- 
ileges. Aliens, of course, do not vote; they are disquali- 
fied for many offices; and some are not eligible for citizen- 
ship. But at the social and economic level they have 
most of the privileges that citizens enjoy. The excep- 
tions that have been authorized and sustaimed are few 
in number and narrow in scope. Alenage has seldom 
been allowed as the basis of classification; and alienage, 
as a cloak for discrimination based on race or color, has 
been almost uniformly condemned. 

Race and color are of no legal consequence in the main 
affairs of life in America. And when some prejudiced 
group tries to make them so, it does not win victories in 
the courts. 


D. Voting Rights. 











3 J in India adult mi i — 
— — not ba that 21 years old who have the 
qualifications prescribed by the legislature. Arti- 
cle 326. And it is provided in Article 325 that no — z E 
shall be — for inclusion on any electoral roll — Sea. 


served a a cuunuedl ck headin aac i =i 
Between 50 and 60 per cont of the total electorate Of some 190 
men and women went to the polls. | 5 * 
The task of preparing for the election was a c => 
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In the United States, women won their right to vote  — 
by the Nineteenth Amendment, ratified in 1920, “The — 
right of citizens of the United States to vote shall not be 
denied or abridged by the United States or by any State 
on account of sex.” The Negroes, emancipated by Lincoln 
during our bloody Civil War, gained their right to vote 
by the Fifteenth Amendment, ratified in 1870: “The right 
of citizens of the United States to vote shall not be denied 
or abridged by the United States or by any State on 
account of race, color, or previous condition of servitude.” 

The very essence of political equality is the right to | 
vote. Once it is conceded that every man is equal inthe ~~ 
voting booth, there is the beginning of real democracy. — 
Then minorities can use political action as an instrument —_ 
of protection. Then the man running for office must seek O 
votes among all branches and segments of the community. — 
And it is common experience that when the candidate — — 
must seek support from all levels of his community. his 
political creed will be tolerance, not hatred; — c e — — 
tion for every minority, not discrimination. =  — 
Equality in voting has given every minority in . im 
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Literacy tests are permissible. Williams w. Mississippi, 
170 U. S. 213. Payment of a e pon tax may be exacted. e 
Breedlove v. Suttles, 302 U. S. 277. And other qual- 
fications may be prescribed by the States, so long as those 
regulatory measures are not employed or administered 
with the evil eye of discrimination which was condemned 
by Fick Wo v. Hopkins, 118 U. S. 356, discussed above. 
The “grandfather clause” met that fate in Guinn v. 
United States, 238 U. S. 347. Oklahoma provided as a 
qualification for voting the ability to read and write any 
section of Oklahoma’s constitution, excepting, however, 
descendants of persons who on January 1, 1866, were en- 
titled to vote. That date was prior to the adoption of 
the Fifteenth Amendment. Therefore, the effect of 
Oklahoma’s law was that a Negro could not vote, if he 
were illiterate. while a white man could vote, even though 
illiterate. The Court, therefore, struck down the law. 
This decision was made on June 21, 1915. 
Proponents of the Oklahoma measure tried another 
evasive device. Oklahoma statutes made registration a 
prerequisite to voting. They provided that all citizens 
qualified to vote in 1916, who failed to register between O 
April 30 and May 11, 1916, should be perpetually dis- 
franchised, excepting those who voted in 1914. The effect vane 
was that white people, who were on the voting lists by — 
reason of the “grandfather clause” struck down by the 2S 
Guinn case, were entitled to vote, while Negroes, | ept | 
from registering and voting by the ——— 1er cla 
- „Would be perpetually deat . 
for registration during the 12-day 


the Oklahoma law ee The | $ Court st 
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laws down also because, “They operated unfairly against £ 
the very class on whose behalf the protection of the Con- 
stitution” had been invoked in the Guinn case. Lane v. 
Wilson, 307 U. S. 268, 277. They were, indeed, a patent 


dodge ànd subterfug ex_attempt to avoid the 
Fifteenth Amendment. rra 


In 1946 Alabama adopted a new constitutional provi- 
sion, granting voting rights only to those persons who 
could “understand and explain” any article of the Federal 
Constitution to the satisfaction of the Board of Registrars. 
Negroes applied for registration and were denied it, be- & 
cause members of the Board were not satisfied with the 
explanations given. This law was invalidated as a dis- 
criminatory device aimed at the Negro race. “. . . the 
board has a right to reject one applicant and accept an- 
other, depending solely upon whether it likes or dislikes 
the understanding and explanation offered.” Davis v. 

Schnell, 81 F. Supp. 872, 878, aff'd. sub. nom. Schnell v. s 
Davis, 336 U. S. 933. 

A like fate met the “white primary.” Nizon v. Hern- 
don, 273 U. S. 536 e primary election is the method 4 
commonly used by a political party to select the candidate — ee 
to run for office on that party’s ticket. State laws regu- 
late the primary election, as well as the general election. — * 

Once the State regulates the election, its rules must con- - 
form with the Fourteenth Amendment. For, as we have 
seen, that Amendment is aimed at state action” which _ KE 


















—*As noted in Lecture VIII, the Fourteenth Amendment is only 
directed toward state action. This has been clearly established 
since the Civil Rights Cases, 109 U. S. 3, decided in 1883, where 
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laws down also because, “They operated unfairly against — 
the very class on whose behalf the protection of the Con- 
stitution” had been invoked in the Guinn case. Lane v. 
Wilson, 307 U. S. 268, 277. They were, indeed, a patent 
dodge ànd mubterfuge eS eee l 
Fifteenth Amendment. ; Qe > 

In 1946 Alabama adopted a new constitutional provi- = 
sion, granting voting rights only to those persons who aS — 
could “understand and explain” any article of the Federal cp ee ee 
Constitution to the satisfaction of the Board of Registrars. nT 
Negroes applied for registration and were denìed it, be- & a A 
cause members of the Board were not satisfied with the AA — ENE — 
explanations given. This law was invalidated as a dis- a — 
criminatory device aimed at the Negro race. “. . . the —— 
board has a right to reject one applicant and accept an- eee 
other, depending solely upon whether it likes or dislikes oo eae ; 
the understanding and explanation offered.” Davis v. 
Schnell, 81 F. Supp. 872, 878, aff'd. sub. nom. Schnell vV. AT a 
Davis, 336 U. S. 933. oa ae 


A like fate met the “white primary.” MNzzron v. Hern- — 
don, 273 U. 3 53 primary election is the — — 





to run for — on that party’s ticket. State laws regu- 
late the primary election, as well as the general — — 
Once the State regulates the election, its rules must con- _ ee 
form with the Fourteenth Amendment. For, as — 
seen, that Amendment is aimed at state = 








* —*As noted in Lecture VIII, the Fourteen 

directed toward state action. This has been 
since the Civil Rigħts Cases, 109 U. S. 3, d 
the Court held that the Fourteenth | \mendmer 
legislation which Congress enacted — — 
“tion by individuals which dot ave th = 
behind it. An iadsaii ee Oi 
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denies equal protection of the laws. Texas passed a law 
making Negroes ineligible to vote in a Democratic pri- 
mary election. The law was struck down as a denial A 
of equal protection. “States may do a good deal of clas- 
sifying hat it is difficuli to believe rational, but there are 
limits, and it is too clear for extended argument that color 
cannot be made the basis of a statutory classification 
affecting . . .” voting rights. Td., 541. 

Texas changed its law and gave every political party 
the power to prescribe qualifications of its members and 
qualifications for those who voted its ticket. The Demo- 
cratic Party in Texas adopted a resolution that any white 
Democrat could participate im the primary election. 
This, too, was condemned. Niron v. Condon, 286 U. S. 
73. Since the Democratic Party exercised power granted 
by the State, the barring of Negroes was state action and 
condemned by the Fourteenth Amendment. 

Then came a brief interlude—a victory for the “white 
primary.” The Democratic Party in Texas, on its own 
and as a matter of internal regulation, disqualified | 
Negroes from voting in primary elections. This was held — 
in Grovey v. Townsend, 295 U.S. 45, not to be state action — 
within the purview of the Fourteenth Amendment. — That — 
decision was in 1935. In 1944 it was overruled by Sm mith 
v. Allwright, 321 U. S. 649. It was there held ‘that it 
made no difference whether the party, as a matter of its 
own internal regulation, set the qualifications for its mem- 
bers or whether the State did. ‘The primary € ection isan 
integral part of the electoral process, maki — mary 
electoral — as much = 
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ment, it is “secured against: the — of | — 
states.” United States v. Clone, 113 *— as 





26 TAGORE LECTURE XI 


election itself.* The action of the party is therefore “the 

action of the State.” Id., 665. The discrimination is ~ 

state action condemned by the Fiiteenth Amendment: | 
“When primaries become a part of the machinery for 

choosing officials, state and national, as they have here, 

the same tests to determine the character of discrimina- 

tion or abridgement should be applied to the primary as 

are applied to the general election. If the State requires 

a certain electoral procedure, preseribes a general election 

ballot made up of party nominees so chosen and limits 

the choice of the electorate in general elections for state” 

offices, practically speaking, to those whose names appear 

on such a ballot, it endorses, adopts and enforces the dìs- _ 

crimination against Negroes, practiced by a party en- O 

trusted by Texas law with the determination of the — ERR 

fications of participants in the primary. This is state 

action within the meaning of the Fifteenth Amendment.” 

Id., 664. res 
The results of Niron v. Herndon and Smith v. Allright — ce 

have been profound. The doors are now open to — is 

in the primary as well as the general election. — 


















*The right to choose a federal official is a right m 
Constitution. Thus Article I, Seetion 2 provides, “The Hous 
resentatives shall be composed of Members chosen every se : 
by the People of the several States and the Electors in each 


— 


have the Qualifications requisite i for Electors of —— no: tr 
Unlike the rights granted by the 





ae —— F 


— 





TAGORE LECTURE XI 27 


are still deterrents to voting; but they are mostly in the 
field of the imponderables and do not relate to legal rights. —~ 
The Negroes’ right to vote is being capitalized on more 
and more. Thus in the 1952 election, the Negro registra- 
tion in Florida was 120,900; Georgia 146,200; Louisiana 
120.000; North Carolina 100,000; South Carolina 110,- 
000; Tennessee 150,000; and Texas 205,000. These reg- 
istrations show a marked upturn in the growing political 


consciousness r the Negro group in the South. 
In the North, Negro voting has been pronounced. 


* 


Louis Harris reviewed the matter in Is There a Repub- 
lican Majority?, saying: : 
— 1948, estimated Negro voting was on a par with the 
national average. In 1952, 59 per cent of the eligible 
voters in the country as a whole came to the polls on 
election day. Among Negroes in the North, 60 percent ~—— 
of those over 21 voted. oe eS 
“The fact that Negroes in the North make it their busi- meh oe 
ness to vote is a key political fact. For it highlights — — 
intense political feeling among Negroes in America today. __ 
“In turning out the way it does, the northern Negr 
population has overcome two difficult obstacles. — 
more than 42 per cent of all low-income pae vo 
the 1952 election. Negroes fall more k vily into 
lowest income groups than any other myi cial, 












low-income brackets runs at s raed oub: 
“What is more, we know — : ahe * ‘n | 
the old — In the six Is ar rgest s t: 
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it in the face of barriers which would have deterred a less 
determined people. 

“But the Negro voters of the North are among the most 
dedicated, single-minded, and driving forees in America 
today.” Id., 152-153. 


E. Segregation. 


In 1896 the Supreme Court handed down the decision 
in Plessy v. Ferguson, 163 U. S. 537, which sanctioned as 
constitutional the segregation of the white and colored 
races. The question there presented concerned segrega- 


*The American Negro has made tremendous strides during the 
past 90 years. Many of our outstanding figures in the sports and 
entertainment fields have been members of the Negro race. Others 
have come to occupy a prominent place in law, the arts, and sciences, 
education, and nursing. As of 1948, there were about 3,750 — Soe 
physicians in America. — — 

American Negroes have made notable achievements in the field = DR 
of Government. In the federal government, over 20 Negroes have ae — A 
achieved membership in the United States Congress, including two. — 
present members, Representatives Adam C. Powell of New Poe 
William L. Dawson of Iiinois- Several Negroes have held > E 








the ‘Count of Appeals for the ‘Third Cirenit, Judge William H. H 
‘Similar achievements have been attained im — — State: 
— and others — —— — — on a 
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tion of the races on railroad cars. But the rule announced 
in the case set the pattern for the treatment of the Negro 
race. The rule was applied (not in all States but in quite 
a number of them) to all publie facilities, as well as to 
railroads. It was extended also to community activities, 
ineluding public schools.” 

The rule of Plessy v. Ferguson was the “separate but 
equal” doctrine. The races could be segregated. provided 
the facilities afforded one were equal to the facilities af- 
forded the other. That is to say, the Negro race could 
be put im a separate railroad car, a separate restaurant, 
a separate park, a separate school. provided the car, res- 
taurant, park, or school separately provided was equal — hae 
the one reserved for the whites. | * és 

There was an ancillary community development in the — 
form of restrictive covenants. An area of a community — 
would be set aside exclusively for one race or another. 
The practice developed of mserting m deeds of realty — 
restrictive covenants, by which the grantee promised, for _ 
example, not to sell to anyone but a member of — 
sian race. These restrictive covenants helped — 
segregated communities. Bete — 
It was held that a city ordinance that forbade e P A 













the whites was unconstitutional. That was the | ruling 
in Buchanan vV. — — 245 U. S. ri aan ty ordinance 








ise scope of Article 15(2) of the Indian Constitution 


ave been judicially 
as well as to State action insofar as access to shop 


determined, it seems that it ə 


hotels and places of public entertainment are 

15(2) provides: 

hall, on grounds only of religion, race, caste, sex, 
ny of the, be subject to any disability, liability, 
ition with regard to — 

to shops, public restaurants, hotels and places of 

nts or 

of wells, tanks, bathing ghats, roads and places of 
tained wholly or partly out of State fumds or 

ise of the general public.” | 

is expressed by Durga Das Basu in AG 

ndia (1950) p. 6l. 
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— 


How about private arrangements? Is a covenant in 2 
deed that restricts the sale of the property to members of 
a partjcular race valid? If the parties conform to the 
covenant without the compulsion of a state law, there is 


x no state action that brings the Fourteenth Amendment 
into play> But suppose they do not comply with the _ 
covenant. Suppose one threatens to break it and the 
other goes into court to enjoin the breach. Maya court 

injunction without violating the Fourteenth 

Amendment? The Court held in Shelley v. Kraemer, 334 

U. S. 1, that judicial enforcement of these restrictive cov- 

enants through issuance of an injunction would be state 

action within the meaning of that Amendment. The 
action of state courts and state judicial officers is as much — 
state action as actions of the legislative branch or of the 
executive. The Fourteenth Amendment condemns all — 
state action denying equal protection of the laws, what- 
ever department of government is implicated. The Skel- 

ley case was soon followed by Barrows v. Jackson, 346- 

U. S. 249. In the latter case. no mjunciion eers ee 

restrictive covenant was sought; rather it was an action — 

at law for damages for breach of the covenant. — That 
action was also held to be barred by the Fou eent] T — 

Amendment. The Court refused to disti be — 

an action to enjoin and an action for damages, saying: 

“To compel respondent to respond in damages would 
be for the State to — tie Teten > xilure to perform 
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the facilities accorded Negroes were in fact equal to those 
accorded whites.” 

A State that had no law school for Negroes was under a 
duty to admit a qualified Negro student into the law 
schoo! run for whites. Such was the holding in Missouri 
er rel. Gaines v. Canada, 305 U. S. 337. The Court, 
speaking through Chief Justice Hughes, said: 

“The question here is not of a duty of the State to 
supply legal training, or of the quality of the training 
which it does supply, but of its duty when it provides such 
training to furnish it to the residents of the State upon 
the basis of an equality of right. ‘By the operation of 
the laws of Missouri a privilege has been created for white 
law students which is denied to negroes by reason of their 
race. The white resident is afforded legal education — 
within the State: the negro resident having the same 
qualifications is refused it there and must go outside the ~ 
State to obtain it. That is a denial of the equality of — 
legal right to the enjoyment of the privilege which the — 
State has set up, and the provision for the payment of — 
tuition fees in another State does not remove the disorim- < 
ination.” Id., 349-350. — 

Then came a like case from Oklahoma, also in ‘olvin 
Negro candidate for legal education. A like result fol- 
lowed. Sipuel v. Board of Regents, 332 U. S. GE 
















But on a showing that it was nots i ull ly ec ual te 

law school reserved Sox shes when A the ¢ Co yu —— that 
Negro candidate should be —— he latter schoo 
Sweatt v. Painter, 399 — Tna oe 
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o> Ay 
assigned to a row in class that was set aside for Negroes, — 
to a special table in the library, and to a special table in ee 
the cafeteria. The Court held this segregation unconsti- Ae ia 
tutional under the Fourteenth Amendment, saying: - —— 
“There is a vast difference—a Constitutional differ- ee 
ence—between restrictions imposed by the state which sA a ee 
prohibit the intellectual commingling of students, and the a Eg fan 
refusal of individuals to commingle where the state pre- Pee eo 
sents no such bar... . The removal of the state restric- = = 
tions will not necessarily abate individual and group ee 
predilections, prejudices and choices. But at the very — — =ž =< 
least, the state will not be depriving appellant of the = = = = 
opportunity to secure acceptance by his fellow students a ae 
on hisown merits.” IJd., 641-642. } Peed E 
At last, the “separate but equal” doctrine itself was Bee) 
challenged. It was argued that, though the separate pie ie 2 ee 


facilities were equal one to the other, segregation was 
per se unconstitutional. The question was squarely pre- 
sented in Brown v. Board of Education, 347 U. S. 483, and _ 
a group of companion cases involving state ———= : 
laws.* 


Pet 


2 — en Pee ae GAN 
y = * 


*On July 26, 1948, President Truman issued Executive Order 9081 — 
which provides in relevant part: es se aN ay 
“Whereas it is essential that there be maintained in the armed — 
services of the United States the highest standards of der — 
with equality of treatinent aad. ee = ee ane 


in our country’s defense: 


dent of the United States, by the Constitution and the 
the United States, and.as Commander in — 
it is hereby ordered as follows: 

“1. It is hereby declared to — 
there shall be equality — a 
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A unanimous Court, speaking through Chief Justice 
Warren, held the “separate but equal” doctrine uncon= 
stitutional, saying: l 

“Today, education is perhaps the most important fune- | = 
tion of state and local governments. Compulsory school | 
attendance laws and the great expenditures for education | ee 


+ 
















both demonstrate our recognition of the importance of ; =- 

education to our democratie society. It is required in- — — 
the performance of our most basic public responsibilities, ~ _ — — 
even service in the armed forces. Itis the very foundation = = =< 
of good citizenship. Today it is a principal instrument « |  ć = 
in awakening the child to cultural values, in preparing es) ae 
him for later professional training, and in helping him to * — T= = 
adjust normally to his environment. In these days, it is eo — 
doubtful that any child may reasonably be expected to ey z — 
succeed in life if he is denied the opportunity of an edu- we. l == 
cation. Such an opportunity, where the state has under- = 
taken to provide it, is a right which must be made avail- — — 
able to all on equal terms.” Id., 493. eee = 


In a companion ease from the District of Columbia, z “Ses T= 
which is a federal domain, the Court made — Sa — 
Bolling v. Sharpe, 347 U.S. 497. That ruling was — 
in spite of the fact that the Fifth Amendment, as I said — 
earlier, has no Equal Protection Clause. But racial dis i — * 
crimination, said the Court, may be so invidious as to vio- — = = 
late the Due Process Clause of the- Fifth Am en diet ont. i 
“Segregation in publie education i is not r ably re- 
lated to any proper governmental objective, a oat thus it 
imposes on Negro children of the Dist ict of Col 

burden ee arbitrary 


—— =< 
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who infringe civil rights guaranteed by the federak 
Constitution. 

The administration of criminal justice in America, has 
been preeminently a state function. Murder, felonious 


salt. and the like are in general crimes under state laws ___ 


not under federal laws; and their prosecution is histor | 7 
cally a state function. Many are repelled at the thought 4g 

of having the prosecution of such offenses as assault om 
murder controlled by a distant central government in - 
Washington, rather than by local state officials. They 3 
fear the dangers that are inherent in over-centrahlzat#eon. 
of law enforcement in a country as vast as ours. The 
local sheriff. who mistreats a prisoner, may be depriving 
him of his federal rights guaranteed by the Constitution 
or by Acts of Congress. Yet he is also likely to be com- 
mitting an offense under state law, which would normally: : 
be tried in a state court. 

In spite of strong feelings on the part of many against 
resort to a federal forum in such eases, Congress has pro- —S 
vided for a federal trial of infringers of civil rights. That _ aa 
legislation dates back to the Civil War era. 3 f 

At present, the basic provision in this area is codified A 
in.18 U. S. C. § 242: = 

“Whoever, under color of any law, statute, — 
regulation, or custom, willfully subjects any inhabitant of- ` — 
any State, Territory, or District to the deprivation of anyo 
rights, privileges, or immunities secured or pri by > 
the Constitution or laws of the United States, or toc dif- 
ferent punishments, pains, or penalties, on account of such 
inhabitant being an alien, or by reason of h s color, or 
race, than are prescribed for the punisl t of ci 
shall be fined not more than — or mprison 
more than one — — Se — ps: 


. 
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tion of federal law. The purpose of the legislation was 
explained by Congressman Wilson, of Iowa: 


"EF citizens of the United States, as such, are entjtled | 


to possess and en joy the great fundamental civil Tights 
which it is the true office of Government to protect, and 
to equality in the exemptions of the law, we must of ne- 
cessity be clothed with the power to insure to each and 


every citizen these things which belong to him as a con- 


stituent member of the great national family. . . - 

“. . . The end is the maintenance of freedom to the 
citizen. What means more appropriate could be selected 
than that which punishes a man by commonly inflicted 
punishments through the ordinary channels of the law 
and the courts for depriving the citizen of those rights 
which, while he enjoys them, are his sure defense against 


efforts to reduce him to slavery?” Cong. Globe, 39th a 


Cong.. Ist Sess. 1118. 


This Act, originally passed in 1866,prior to the Four- a 


teenth Amendment, was later reenacted after that Amend- 
ment, as a means of securing the basie rights which — 
Amendment was designed to protect. 16 Stat. 144. The — 


prohibition against depriving any person of rights, priv- 
ileges, or immunities secured or protected by the ned 





States Constitution was introduced in 1874. — R. S. $ 5510. — 


In 1909, a requirement of ee — a 
Stat. 1092. — 


325 U. S. 91, decided by a sharply divide 
case involved a local sheriff who, during — 
— Se ee ense, wrenety 
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guilt, since the Due Process Clause, as I pointed out 
earlier, has not been given a precise definition by the 
Court. es 

In rejecting this contention, the Court held that Con- 
gress, ly adding the word “willfully,” required a spécific 
intent to deprive a person of a federal right that had been 
made definite by decision or other rule of law. The Act 
as thus construed was held valid. — 

In rejecting a claim that the sheriff had not acted under 
color of state law. as required by the statute, the Court 
adhered to the views expressed in the earlier case of 
United States v. Classic, 313 U- S. 299, that misuse of 
power, possessed by virtue of state law and made pos- 
sible only because the wrongdoer is clothed with authority 
of state law. is action taken under color of state law. 
While the Court upheld the Act,, it cautioned that “when 
this statute is applied to the action of state officials, it 
should be construed so as to respect the proper balance 
between the States and the federal government in law 
enforcement.” Jd.,108. A dissenting opinion contended 
that the Act even as thus construed would lead to “an > 
undue incursion of remote federal authority into local 
duties with consequent debilitation of local responsibil- — 
ity.” Id., 160—161. — 

In Williams v. United States, 341 U. S. 97, the — 
major case in this area, the Court upheld a conviction 
under the Act where a special police officer, acting in his — 
official capacity, subjected a person suspected of erim ee 
to force and violence to obtain a confession from him. 
The Court stated: s sE A S 

“. . . where police take — in — own Ar 
seize victims, beat and pound them until they co 
there cannot be the slightest doubt that the pol 
deprived the victim of a right inder the Co 
— Petitioner and his LSS ; acted willful 
posely; their aim was precise 
that the Constitution — rds. 
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cifically guarantees. Section 20 would be denied the hich . 
service for which it was designed if rights so palpably ie = 
plain were denied its protection.” Id., 101-102. | — 

These cases reflect a clash of interests and policies. j 
State officials are likely to be less zealous in prosectiting = 
their fellow officials for violation of federal rights, than “ice 
federal officials not influenced by comm BP = 
attitudes and prejudices. On the other hand, Washmg- 
ton, D. C., is a long way from many of our villages and ‘ 
cities; and the sense of justice dominating a zealous 
Attorney —— = be at war — = — —— 





The Screws and Williams cases — important 
lesson. There may sometimes be a difference im 
result of a prosecution, depending on what court has 
jurisdiction of the offense. That does not mean there is 
inequality or unfairness in the law. It means that large 
and important issues which divide people and heavily — — ae DES NT 


implicate their emotions also affect the bench and bar. 
For judges, lawyers, and jurors are also human. Courts i ; 
are not entirely immune from those radiations of the com- E. 
munity. Juries drawn from a community reflect its — — 
attitudes and are loath to run counter to them. Prosecu- 
tors do not often take a course with which the community 
— dt bi woni ee ag — 
All of which teaches thelesson™ 
vitality of civil rights are not — merely by judg- 
ments of courts or verdicts of jurors. ‘Their | reatest 
measure is perhaps the tenacity with which the commu- 
nity defends them, the care with which loeal go : 
foster and protect them. She — 
_ Washington, D. C. oF Delhi, as the es ase ma 
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or religious minority in America will not be — 
—— until the communities in whieh they live at long 
last dgcide to admit them on the basis of equalitys- =- 

Conclusion. See ; : — 

America, as I have said, is a multi-racial community. — 


It has had many internal conflicts and stresses that em- vs — 
phasized racial tensions and animosities. Sometimes = = 





those conflicts have flared up into ugly episodes. Usually, Ree 5 ; — 
they have been amicably settled. They have always See 
been settled peacefully when we have been true tothe =  — 


principle stated in the American Declaration of Independ- —— 
ence. “We hold these truths to be self-evident, that all = 
men are created equal, that they are endowed by their =  ě 
Creator with certain unalienable Rights, that among = 
these are Life, Liberty and the pursuit of Happiness” — č 

Wherever equality is the theme, men live together in è 
peace. Wherever inequality is the practice, grievances © = 3 
and complaints fester. Equality among men of all pipiens Ar 
nationalities, and colors is the great curative of social ills. _ 
No one segment of society can long be set apart in a rhett 
of second or third-class citizenship. Once that 1appens, a 
divisive influence is at work,that will s soone’ ror ater te 
the community spari p — ra 
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ers merely, but it must be a conscious voluntary effort on 
the part of the masses.” * 


What Gandhi said is equally true of the ——— —— 
every minority the world around. — 


*Gandhi’s philosophy is today expressed in Article 17 of the Indian F 
Constitution which provides: 

“‘Untouchability’ is abolished and its practice in any form is for- 
bidden. The enforcement of any disability arisıng out of ‘Untouch- 
ability’ shall be an offence punishable in accordance with law” — 

The distinguished Indian Ambassador to the United States, Gagan- 
vibari L. Mehta, recently reported to an American audience on this | 
problem, saying: 

“The so-called ‘untouchables’ now occupy positions of importance = pee 
such as ministerships in the Federal as well as State Governments; ESF 
they are equal and honoured members of our legislatures and national O 
services. They are free to enter temples and clubs and schools and è O€ 
places of common resort, from which they were till recently barred. 
Legislative and administrative measures are being taken in regard — os 
to education and government service so as to help them make up — — A i 
lost opportunities. And yet, in spite of all that we are doing to root — z 
out this evil, I do not claim that ‘untouchability” has been banished Ž — 
from India; it still lurks in several places; it still has allies im irrational 
prejudice and threatened privilege and unreflecting co — —— 
But the Government of my country is determined not to give it any — 
quarter and our Parliament has under consideration legislation which 
specifically details offences against the citizens’ right to freedom of — 
worship and association, and makes any exercise of ostracism 
these spheres punishable by heavy fines or imprisonn 
All this shows that the first successful battle in the — 
reform does not necessarily ensure a final —— the i 
ue to De Snes ' 
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Equal protection is the most important single principle 


that any nation can take as its ideal. Those who practice 


it have a strength and unity that other nations lack. 


Those who practice it give to each minority a sense of - 


belonging. And a sense of belonging is, perhaps, as im- 


portant a community attitude as any. The duties, as well 


as the rights of citizenshipyare generated out of the sense 
of belonging. Where there is a sense of belonging, there 
are ties of loyalty and devotion that no strains of polities 
can ever sever or destroy. 

Gandhi once called for an India without “race-hatred.” 


“Let that be our nationalism,” said Gandhi. That was — ae 
also the call of Lincoln and Franklin D. Roosevelt in 
Ameriea. A nation without race hatred is angi - — 


strong in spirit. 


The 2 that Gandhi set for his natak and — 
Lincoln and Roosevelt set for America is the ideal that 





we now set for our new world community. — Sa == 
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Tre JUDICIARY 



























In nations like America and India that have written 
constitutions, the judiciary must do more = dispense 
justice in cases and controversies. It eep the > 
charter of government current with the times and not a 
allow it to become archaic or out of tune with the needs —— 
of the day. That task involves interesting — of the —— 
ancient problem of stare decisis 


A. Stare Decisis. — 2 
Near the turn of the century, Justice Holmes + wrote — 


need to — history if one is to make — 
of law. Only if the history of a — of law is known 1 
we have “an enlightened scepti ” of it and be 
to make “a deliberate — of its) 
lected Legal Papers — m oe -] 
Holmes — — 


—— * 
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in the basie features of law.* As stated in Helvering \ V. 
Hallock, 309 U. S. 106, 119: 

“We recognize that stare decisis embodies an — 
social policy. It represents an element of continuity in 
law, and is rooted in the psychologic need to satisfy rea- 
sonable expectations. But stare decisis is a principle of 
policy and not a mechanical formula of adherence to the 
latest decision, however recent and questionable, when 
such adherence involves collision with a prior doctrine - 
more embracing in its scope, intrinsically sounder, and 
verified by experience.” 

Helvering v. Hallock dealt with a problem of the con- 
struction of the Internal Revenue Act and discarded stare 
decisis for what was deemed to be a truer Se 
of the legislative plan. And see Cosmopolitan Co. v 
McAllister, 337 U. S. 783. The fluidity of decisions is- 
much greater, of course, when constitutional issues are 
considered. A constitution states principles rather than — 
rules; and the principles, written in general terms, are a 
designed not for one era only but for the vicissitudes of = 
time. The Constitution is a compendium, not a code; a — 
declaration of articles of faith, not a compilation of laws. 

Stare decisis has, therefore, little place in American con- _ 
stitutional law. The illustrations are numerous. 
Smith v. Allwright, 321 U. S. 649, which overruled G — 
v. Townsend, 295 U. S. 45—eases involving the ri 
Negroes to vote that are discussed i in a etul 
Court, speaking ee SEE eed tated: 










er. 





ter te ee 
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In constitutional questions, where correction depends 
upon amendment and not upon legislative action this 
Court throughout its history has freely exercised its power 
to reexamine the basis of its constitutional decisions. 
This has long been accepted practice, and this practice has 
continued to this day.” Td., 665. 

From age to age, the problem of constitutional adjudi- 
cation isthe same. It is to keep the power of government 
unrestrained by the social or economic theories that one 
set of judges may import into the Constitution. it is to 
keep one age unfettered by the fears or limited vision of 
another.* In that connection, there is a fundamen a 
tenet of faith that has evolved from our long experience as 
a nation. It is this: If the social and economic problems _ 
of state and nation can be kept under political manage- 
ment of the people, there is likely to be long-run stability. — 

It is when a judiciary with life tenure seeks to write its 
own social and economic creed into the Charter that in- — 
stability is created. For then the nation lacks the 
















*The late Professor James Bradley Thayer of Harvard; i in Z —— $ S * 
Essays (1908), 158, stated: Bin Sis % 


region strewn with the wrecks of the Co n,— 
have hoen Saa seas PAAS 
it was unconstitutional to buy Louisiana and Florio 
unconstitutional to add new states to the Ui on from 
belonging originally to it; that it was unconstitut nal | 
territories at all; that it was ur —— mal to char 
a te to shake — 
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adaptability to master the sudden storms of an era. For 
the process of constitutional amendment is usually a long 
id slow one, — 


— N. Sapru mid in his Agra 

U niversity Lectures in 1953, “We ought to approach the 
Consitution not as a law of Medes and Persians which 
cannot be changed but as something which it is in our 
power to bend for worthy objectives.” That philosophy 
is reflected in what Thomas Jefferson wrote about the 
Constitution, 

“Some men look at constitutions with sanctimonious 
reverence, and deem them like the ark of the covenant, 
too sacred to be touched. They ascribe to the men of 
the preceding age a wisdom more than human, and sup- 
pose what they did to be beyond amendment. I knew ae 
that age well; I belonged to it, and labored with it. It A 
deserved well of its country. It was very like the present, Se eee 
but without the experience of the present; and forty — — F 
years of experience in government is worth a century of —— 
book-reading; and this they would say —— wert a — 
they to rise from the dead.” * See 

A judge looking at a constitutional — may — — 
compulsions to revere past history and accept what was 
once written. But he remembers above all else that it 
is the Constitution which he swore to support and defend, — : 
not the gloss which his predecessors may have put on it. 
So he comes to formulate his own views, rejecting some 
earlier ones as false, and embracing others. He cann 
do otherwise unless he lets men long dead and unaw 
of the problems of the age in whid he lives do s 
ing for him. 
















never hesitated to — 
did not seem to fit the equ 
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This reexamination of precedent in constitutional law 
is a personal matter for each judge who comes along. 
When only one new judge is appointed during a short 
period. the unsettling effect in constitutional law may not | 
be crest. But when a majority of a Court is suddenly re- 
constituted, there is likely to be substantial unsettlement. 

That was true of the so-called Roosevelt court that 
was appointed beginning in 1937. In the next I$ years, | 
some 20 constitutional decisions were overruled.** And 
in the great majority of those instances the cases over- — 
ruled had been decided within the previous 20 years. — 

As these Lectures have shown, the new Court did not 
make great innovations in constitutional law. Rather, 
it returned to first principles, as early pronounced by © 


pa 





*The following are the cases decided by the Supreme Court be -~ 
tween 1937 and 1955 which expressiy overruled prior decisions on = 
hamana issues: Helvering v. Producers Corp, 303 U- S. 376; — 
Oklahoma Tax Comm'n v. United States, 319 U. S. 598; Erie R. Co. —— 
Tompkins, 304 U. S. 64; Graves v. New York, 306 U. S. 466; O'Mal- — 
ley v. Woodrough, 307 U. S. 277: Madden v. Kentucky, 309 U. S. ae 
83; Tigner v. Texas, 310 U.S. 141; United States v. Darby, 312 U.S. — 
100; United States v. Chicago, M. St. P- R. Co., 312. bpt ; 
California v. Thompson, 313 U. S. 109; Olsen v. Nebraska, 31 
236; Alabama v. King & Boozer, 314 U. S. 1; State Tax Ce 
Aldrich, 316 U. S. 174; Williams v. North Carolina, 317 U. § 
Jones v. Opelika, 319 U. S. 103; Board of Education ved Sar ne 
U. S. 624; Smith v. Allwright, 321 U.S. 649; United Sta ites v. 
writers Assn., 322 U. S. 533; Angel v. Bul n, 330 U. S. 
Sherrer v. Sherrer, 334 U. S. 343; ‘Tinos Gna hwest 

335 U. S. 525; Oklahoma Taz r Conan v DA — 
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Marshall and others. The last two decades of American 
— saw, in the main, the rejec- ` 

tion of newly fashioned doctrines for more historie ones. 

The d6verruling of a decision on constitutional law is, 
at times, not the true measure of the change. Commonly 
the change extends over a long period; the erosion of a 
precedent is gradual. The overruling does not effect an 
abrupt change in the law; it rather recognizes a fait 
accompli. 

In other words, the distinguishing of precedents is 
often a gradual and reluctant way of overruling cases. 
In modern times, the House of Lords has rarely overruled 
a precedent. But as the late Professor Max Radin of the 
University of California has shown, it has earried the 
technique of distinguishing precedents “to a very high 
pitch of ingenuity.” 32 Corn. L. Q. 137, 143. And for 
us the process of distinguishing may indeed do service for 
overruling or have the same effect. Z 

As Justice Brandeis noted in his dissent in Burnet v. 
Coronado Oil & Gas Co., 285 U. S. 393, 408, “Movement 
in constitutional interpretation and application... 
takes place also without specific overruling or qualifica- | 
tion of the earlier cases.” The process of erosion of 45 
prior constitutional decision is a fre 


the American reports. It could be illustrated in almost- _ | 
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the constitutional command of equal protection of the law. 
That was in 1950. In 1953, Shrinivas v. Sholapur Spin- 
ning & Weaving Co., 17 Sup. Ct. Jour. 175, brought the 
same IAw before the Supreme Court on a new and different 
constitutional challenge. This time the constitutional 
guarantee against a taking of property without compensa- 
tion was invoked. This time the Court held the Consti- 
tution to bar the taking, distinguishing the earlier case. 
One cannot read the two cases without realizing that 
though logically consistent, the later one deprived the 
first of most, if not all, of its vitality. 

When an old Court is suddenly reconstituted, there will 
be unsettlement until the new judges have taken their 
positions on constitutional doctrine. During that time— 
which may extend a decade or more—constitutional law 
will be in flux. That is the necessary consequence of our 
system. The alternative is to let the Constitution freeze | 
into the pattern which one generation gave it. But the — 
Constitution was designed for the vicissitudes of time. 
It should never become a code. which carries overtones — 
of one period that may be hostile to another. | 


So far as constitutional law is concerned, stare — 


must give way before the dynamic component of | : 


comes a coveted anchorage for new vested inte: Ss. 
former proponents of change acquire an acute ~ onse — 
tism in their new status quo. Tt thee Sheen sane neoming 
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“Amid the cross-currents and shifting sands of public 
life the Law is like a great rock upon which a man may set 
his feet and be safe, while the inevitable inequalities of 
private life are not so dangerous in a country where 
every citizen knows that in the Law Courts, at any rate, 
he can get justice.” * 

In the same mood, the Committee on Ministers’ Powers 
Report (1932) p. 114, arre 

“We are . . . unanimously of opinion that no consid- 
erations of administrative convenience, or executive effi- 
ciency, should be allowed to weaken the control of the 
Courts, and that no obstacle should be placed by Parha- 
ment in the way of the subject’s unimpeded access to 
them.” 

hese views need renewed emphasis today in America. 
For there has been a trend to weaken judicial authority 
and to aggrandize legislative authority. The trend has 
been growing in this century. But it reflects an appetite 
which is not new to legislatures. We experienced such 
tendencies before. 

In 1781, Thomas Jefferson was greatly worried by the 
power of the legislative branch of government. He 
sounded an alarm and deplored the trend of events: 

“All the powers of government, legislative, executive, 
and judiciary, result to the legislative body. The con- 
centrating these in the same hands is precisely the defini- 
tion of-despotie government. It will be no alleviation 
that these powers will be exercised by a plurality of 
hands, and not by a single one. One hundred and 
seventy-three despots would surely be as oppressive as 
one. Let those who doubt it turn their eyes on the 
republic of Venice. As little will it avail us that they are 
chosen by ourselves. An elective despotism was not the 
government we fought for, but one which should not only 
be founded on free principles, but in which the powers 


*Quoted in Hewart, The New Despotism (1929) p.151. 342 
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several bodies of magistracy, as that no one could tran- 
scend their legal limits, without being effectually checked 
and restrained by the others. For this reason that con- 
vention which passed the ordinance of government, daid 
its foumdation on this basis, that the legislative, executive, 
and judiciary departments should be separate and dis- 
tinct, so that no person should exercise the powers of more 
than one of them at the same time. But no barrier was 
provided between these several powers. The judiciary 
and executive members were left dependent on the legis- 
lative, for their subsistence in office, and some of them for 
their continuance in it. If, therefore, the legislature as- 
sumes executive and judiciary powers, no opposition is 
likely to be made; nor, if made, can it be effectual: be- 
cause in that case they may put their proceedings into 
the form of an act of assembly. which will render them 
obligatory on the other branches. They have, accord- 
ingly, in many instances, decided rights which should have 
been left to judiciary controversy; and the direction of 
the executive. during the whole time of their session, is 
becoming habitual and familiar. And this is done with 
no ill intention. The views of the present members are — 
perfectly upright. When they are led out of their regular 
province, it is by art in others, and inadvertence in them- _ 
selves. And this will probably be the case for some time 
to come. But it will not be a very long time. Mankind 
soon learn to make interested uses of every right and O 
power which they possess, or may assume.” Notes on re 
Virginia, in Vol. II, The Writings of Thomas ——— x 
(Memorial ed. 1903), pp. 162-164. . 2 
Jefferson knew of the excursions of the British Parlia- 
ment into the judicial field. The legislature had pin a 
ished men by legislative fiat. They cal ts treason 
which were not treason when committed. The legislature, 
bent on political revenge or on vindie ation of party prin- 
ciple convicted men on t at C 
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applied a heavier one. As Justice Chase said in Calder v. 
Bull, 3 Dall. 386, 

“The ground for the exercise of such legislative power 
was thi8, that the safety of the kingdom depended on the 
death, or other punishment, of the offender: as if traitors, 
when discovered, could be so formidable, or the govern- 
ment so insecure! With very few exceptions, the advo- 
cates of such laws were stimulated by ambition, or per- 
sonal resentment, and vindictive malice. To prevent 
such, and similar, acts of violence and injustice, I believe, 
the Federal and State Legislatures, were prohibited from 
passing any bill of atfainder; or any ex post facto law.” 
Id., 389. 

The Virginia Declaration of Rights* of June 12, 1776, 
sounded the alarm against legislative encroachments on 
the liberties of the citizen. It asked for the separation 
of the legislative and executive powers from the judiciary, 
It also asked specific guarantees against the oppressive 
practices of both the legislative and the executive 
branches. Here are found the seeds of the American Bill 
of Rights. Here also is a statement of fundamental 
rights that are at least set to the guarantees in the Indian’ 
Constitution. 

Roscoe Pound in The Formative Era of American Law 
(1938) has related how the American legislatures up to 
the middle of the last century thought of themselves as — 


the dominant power of the nation: | eaten 
“As late as the impeachment of Andrew Johnson it was - 

confidently asserted that the executive was accountable — * 

to the legislative for the exercise of powers committed to — = 

the executive by the Constitution. All through the aeS 

formative era legislative assemblies assumed that courtg <9 

were accountable to them for the way in which tl — S 
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decided controversies. State legislatures summoned __ 
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decisions exactly after the manner of the fs 
“Appendix I, Leete VI, = 
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between James I and the judges of England. There was 
an idea of legislative omnmicompetence. The earlier leg- 
islatures did not hesitate to enact statutes reversing 
judgments of the courts in particular cases. They sought 
to admit to probate wills rejected by the courts. They 
sought to dictate the details of administration of particu- 
lar estates. By special laws they directed the details of 
local government for particular instances. They vali- 
dated particular invalid marriages. They suspended the 
statute of limitations for a particular litigant in a par- 
ticular case. They exempted a particular wrongdoer 
from liability for a particular wrong for which his neigh- 
bors would be held by the general law.” Id., 39—40. 

In America. the pendulum swung away from the legis- 
latures and toward the courts. It swung so far that by 
the turn of the century the judiciary assumed the domi- 
nant role. The reasons were varied, as Pound's — — 
shows. Jd., 49 et seq. — 

The period of judicial supremacy was not to last long. 
By the mid-twentieth century the pendulum had swung 
again. This time legislative power overshadowed the 
other branches. 

The judiciary lost some of its powers by forssking the - 
role of the super-legislature that it had assumed last — a 
century and in the first decades of the present century a 
But the principal reasons for the growth of legislat — — 
power at the expense of the other branches were: f 
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closely to congressional groups through a wide variety of 
lobbying agencies. 

This growth in legislative power has had an important ~ 
impact on both the executive and the judiciary. 

Walter Lippmann in The Public Philosophy (1955) 
shows how the legislative branch more and more domi- 
nates the executive in the western world. The illustra- 
tions are numerous and needless to relate. In general, 
however, the legislative branch has more and more molded 
foreign policy, if not dictated it. More and more has the 
executive branch been under restraints of the legislative 
branch. 

Lippmann has traced some of the ominous aspects of 
the tendency in the western world to subordinate execu- 
tive power to legislative power. I mention it only in 
Passing. For the main concern of these Lectures is with 
judicial power. Ië too has been eroded as a 
power has become more dommant. | 

The administrative agency is one example. The voice 
of the administrative agency has often been more power- 
ful than that of the courts in disputes between com- O 
peting interests. Judicial review of administrative action O 
has of necessity been narrow and confined. Agency action. è 
has not carried finality as a matter of law; but it hasbeen 
well-nigh conclusive in the run of cases. Agency action sree 
may involve liberty as well as property, the right to pur- 5 a 
sue a calling, as well as the right to indulge in certain 
business practices. Agency action speaks with decisive- __ 
ness in the vital affairs of men. Courts are far rer ioved 
from those contests and exert only a minc luence. 
This is not an erosion of judicial power in > 
cutting down the courts’ jurisdiction. 1 | 
erosion in the — isplacer 

















TAGORE LECTURE XH 13 


Sherburne, 1 N. H. 199. The court noted that “a marked 

difference exists between the employments of judicial and 

legislative tribunals. The former decide upon the legality ~“ 
f claims and conduct; the latter make rules, upon which, 

in conęexion with the constitution, these decisions should 

be founded.” Jd., 204. 

The judgment was sound by modern standards. But 
the concept of judicial power which the opinion reflects, 
and which was prevalent a century ago, has vastly 
changed. For today administrative agencies, as well as 
courts, “decide upon the legality of claims and conduct.” 

The administrative agency, making the decisi is 

closer to the political arena than the courts. Its members 
J life tenure. Pressures that would be intolerable if 
applied to courts are constantly applied to the agencies. 
The “wrong” decision may result in an agency chairman 
answering to a congressional committee. Its procedures > 
are sometimes intolerable by judicial standards. : 

This dilution in the power of courts is regretted by 
some because it deprives courts of power. Thatisnotmy | 
primary concern. What gives me chief concern is the i 
manner in which the liberty of the citizen suffers when. 
he is subjected to unfair procedures. a: 

One who for long views the administrative process from ~- — 
the vantage point of an appellate court is impressed with — 
the variety of unfair practices and procedures that the 
administrative process nourishes. The records — : 
from the agencies show how rough-shod t app 
often is. That procedure gives them flexi! 
sure; but it often imperils the mete — t * 
produces injustice. ses 
A dramatic illustration, 
lated one, is Bailey vV. 
was affirmed by an eq 
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evidence, reasonable grounds exist for belief that the per- 


son involved is disloyal to the Government of the United 
States.” . 


Miss* Bailey answered all the questions put to her by 
the Board and her answers were direct and specific. She 
asked,an administrative hearingg and one was granted 
her. At this hearing she testified and presented other A 
witnesses who testified. No one appeared against her. 
The Board rated her as ineligible for federal employ- 
ment, finding that “reasonable grounds exist for belief” 
that she was “dis loyal” to the United States. Miss Bailey 
appealed to the Review Board where she was given an- 
other hearing. No one other than she testified: and no 


affidavits other than hers were offered. The Review 
Raard er hal a tha TIricwne Daned -.. 1 s k 
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Problem of the Bailey case came before the Court once more in 


V. Hobby, 349 U.S. - Dr. Peters had been Cleared of di sloy: 


rges by an administrative agency, but a Review Board had — 
concluded that grounds for discharge 
; This eonclusion was basedon information suppiied by "faceless 
ormers" unknown to either Dr. Peters or the Review Board, — 

A which Dr. Peters had no chance to refute by the time-tested 


trod of cross-examination. Dr. Peters contended that =e 
ated the requirements of Due Proeess. 


case on its own motion and 
ited. 
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evidence, reasonable grounds exist for belief that the per- : = 
son involved is disloyal to the Government of the United 
States.” x 

Miss*Bailey answered all the questions put to her by 
the Board and her answers were direct and specific. She- 
asked,an administrative hearingg_and one was granted 
her. At this hearing she testified and presented other 
witnesses who testified. No one appeared against her. 

The Board rated her as ineligible for federal employ- 
ment, finding that “reasonable grounds exist for belief” 
that she was “disloyal” to the United States. Miss Bailey 
appealed to the Review Board where she was given an- 
other hearing. No one other than she testified; and no 
affidavits other than hers were offered. The Review 
— Board tipheld the lower Board and requested the agency 
ra: where she worked to remove her from the rolls. 
oe Miss Bailey thereupon brought an action for declara- 
tory judgment and an order directing her reinstatement. 

It appeared that Miss Bailey was charged with being a 
Communist and with being active in a Communist “front — 
organization.” The Review Board stated that the case om Sea 
against her was based on reports, some of which came b eA aS 
from “informants certified to us by the Federal Bureau 
of Investigation as experienced and entirely reliable.” 

Her counsel asked that their names be disclosed. The 2s 
request was refused. — e 

Her counsel asked if these informants had been active  — 
in a certain union. The chairman of the Review Board = 
replied, “I haven’t the slightest knowledge as — — oe a 
were or how active they have been in reias. 






































The truth is that the — — 
Ss on — it could not even 


the — of a person who, to 


_& 








TAGORE LECTURE XH 15 


tity, his reputation, his prejudices, his annas tora 

Miss Bailey, his trustworthiness were unknown o 

the administrative agency, to the accused employee: and 

to the reviewing court. The accused employee had no 

opportunity to show that the witness was venal, that he 

bore an old grudge, that he had an ax to grind in having 

her discharged. Without knowing who the accuser was 

the employee had no way of defending. Her only defense 

was her own word and the character testimony of her 

friends. As dissenting Justices stated at the time: 
“Dorothy Bailey was not, to be sure, faced with a crim- 

inal charge and hence not technically entitled under the 

Sixth Amendment to be confronted with the witnesses 

against her. But she was on trial for her reputation, her 

job, her professional standing. A disloyalty trial is the 

most crucial event in the life of a public servant. If con- 

demned, he is branded for life as a person unworthy of 

trust or confidence. To make that condemnation without 

meticulous regard for the decencies of a fair trial is ab- 

horrent to fundamental justice.” See Anti-Fascist Com- 

mittee v. McGrath, 341 U. S. 123. 180. EA 
The the growth of procedural rules and = 

practices that were unfair to the citizen. Faceless in- ae 

formers grew in stature. Secret reports were used to 5 
condemn people—not to death but to the ranks of the x te 

jobless. The courts were not mindful of the advice of = = 

Justice Brandeis given years before; Ae TE 

“Experience should teach us to be most on our guard s : s 

to protect liberty when the Government’s purposes are 3 

beneficent. . . . The greatest dangers to liberty lurk 

in insidious encroachment by men of zeal, — — 

but without understanding.” Olmstead v. Se a ; ee — 

277 U. S. 438, 479. Eee an te 


le 


— 


The United States had an important J problem tos — 
in ferreting out subversive agents, wortting tele sf — 
government to ascertain secrets or to influence policy. 
Tie prohon es a at was fair 
to the innocent and alty 
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16 TAGORE LECTURE XII 


cedures cannot produce fair hearings. Yet —— 
J the judicial branch 
size the appropriate procedure. 
4 The administrative agency moved more and more to 
the forefront as a censor of peoples’ lives and activities. 
Lists of so-called “subversive” agencies were published 
by the government in proceedings that seemed to some 
judges to violate due process of law. Antt-Fascist Com- 
mittee v. McGrath, 341 U. S. 123. And these lists had ee: 
widespread impact across the nation. Teachers who were — 
members of listed groups could not hold their jobs. Adler 7 = 
v. Board of Education, 342 U. S. 485. They had wide Seam = 
repercussions in the business community, driving custom- cae 
ers from the doors of these organizations and sending So 
them into bankruptcy or eclipse. Were te 
The probings by government agencies seemed endless. Ry eae 
Not only were employees of state and federal govern- 
ments discharged under procedures that were unfair by 
conventional legal standards. Men were discharged from 
their professions, not by reason of unfitness, but because 
of their unpopular political beliefs. Barsky v. Board of JJ 
Regents, 347 U. S. 442. ei h BeA 
The catalogue of these — is unimportant. —— 
The important fact is that the exec and judicial 
insistence upon fair procedures,  — 
As a consequence, those who could comman — 
control over organs of publicity and propaganda brought Me 
great pressure to bear upon employees, school boards. _ 
government agencies, churches, and all other types c is 
organizations to discharge those — were deeme: 
“subversive.” Bema: 
Great impetus was given this — — oot 
committees investigating various aspects 
life. The excesses of these committees are 
as recorded in Barth, byl 
— Grand Inquest. ‘Men were 
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were pilloried before committees and given what a layman 5 — 
would consider a trial for their so-called offenses. | — 
Often their offenses pertained to what they — È: — — 
not to what they had done. Men would be examinedas ~“. 
to their political beliefs. — 
This growth of power in the administrative agency and | S en 
in the congressional committee enabled those groups to — 7 
use their authority as a powerful leverage over people = = 
and institutions. There seemed to be no restraint te— on ee 
their activities. Few restraints were self-imposed. — o — 
statutes provided procedural safeguards. The courts — 
were reluctant to interfere. 3557 aon 
That chapter in American history —— 
procedural rules that will insure fair hearings\both before’ 
administrative agencies and congressional —— 
Courts cannot fashion these rules; their drafting is for 
the legislative and executive branches. A fair hearing, 
however, demands minimum requirements. = 
The minimum requirements for fair —— include 
the right to counsel. The average citize elp 
before an agency or committee without the aid o 
rienced hand. — 
A fair hearing also requires that anyone gi svi 
dence against the citizen face the accused a l 
eross-examination. As stated by the * 
States v. Nugent, 346 U. S. i 13-14: , — 
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the choice. If the aim is to protect the underground of 
informers, the FBI report need not be used. If it is used, 
then fairness requires that the names of the accusers be 
disclosed. Without the identity of the informer the per- 
son investigated or accused stands helpless. The preju- 
dices, the credibility, the passions, the perjury of the 
informer are never known. If they were exposed, the 
whole charge might wither under the eross-examination.” 
The realm of the conscience should be placed beyond 
the reach of government. Political beliefs, like religious 7 
convictions, are one’s own business. One should not be — 
subject to an accounting for anything but his conduct.* — 
Man’s struggle for freedom in the western world has i ewe 
largely been an effort to be free from the inquisition. ee aes 
The inquisition sought out the heretics—those who had = = 
deviated from the “true” faith. Man finally realized that  . 
there was too much diversity in life to regiment men under  — 
a single political creed, a single religion, a single school -= 
of philosophy. Yet once an agency or committee can = 
probe one’s secret thoughts or basic philosophy of life, the — se Bo 
citizen can become the victim of an ugly public mood. 
Once that happens, the inquisition has retuned — a 
new form. — 
The aim of procedural reforms should be to give ‘ari 
accused at least the same degree of protection and t 
same quality of safeguards when his reputation 4 
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is jeopardized. Whenever government reaches into the 
lives of citizens to deprive them of rights or to restrict 
their liberty, the steps it takes should be strictly measured 
by dwe process of law.* 

The point is well-illustrated by a recent ruling of the 
Supreme Court of India in Dhakeswari Cotton Mills v. 
Commissioner, 42 A. I. R. 65. The case involved an 
assessment for taxes on gross profits. The income tax 
officer estimated the gross profit at 40 per cent of the sales 
by “a pure guess” and the agency (tribunal) reviewing 
the assessment reduced it to 35 per cent “by applying 
some other rule of thumb.” Fd., 68. But the factual 


became executors of the loyalty program of the government, dis- 
charging those of its employees who were charged with being subver- 
sive or who on investigation invoked the protection of the Fifth 
Amendment. Berle discusses the need for new procedural remedies 
against the impairment of a man’s liberty by cutting off his oppor- 
tunities for employment: 

“If General Electric or General Motors or International Harvester 
were to imprison a man, writ of habeas corpus would lie at once. 
Because in modern practice a man’s liberty may be impaired without 
seizing his body, rather by cutting off his opportunity to work, the — 
historic writ of habeas corpus no longer fits. But surely an equiva- 
lent writ, directing a corporation to show cause why a man has been 
declared unemployable, could be worked out. The drafting of Fed- — 
eral and state statutes to this end would call for a certain amount of è 
ingenuity and solid measure of historical perspective.” Id. 106-107. —— 

*A leading American lawyer, active in the field of civil lib — 








has written: | * 

“There is no excuse now, if there ever was, for —— o a 3 
mittees to call individuals to the bar of publie opinion and in fact — 
to put them on trial and to inflict punishment upon them. * — 
is a task for the courts. If our laws and law-enfc — Be — — 


are not adequate to bring persons engaged in sul 
before the bar of justice and to obtain convicti ms ` 
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bases of those decisions were not disclosed. The Court 
held first that the power to review agency action granted 

by Article 136 of the Constitution (discussed in Lecture 

V) was a guarantee against arbitrary action. ⸗ 

“Tt is, however, plain that when the court reaches the 
conclusion that a person has been dealt with arbitrarily 
or that a court or tribunal within the territory of India 
has not given a fair deal to a litigant, then no technical 
hurdles of any kind lke the finality of finding of facts or 
otherwise can stand in the way of the exercise of this 
power because the whole intent and purpose of this article 
is that it is the duty of this court to see that injustice is 
not perpetuated or perpetrated by decisions of courts and 
tribunals because certain laws have made the decisions 
of these courts or Tribunals final and conclusive.” Jd., 69. 

Secondly, the Court held that the executive officer 
making the assessment was not entitled to act on the basis 
of “pure guess” or “bare suspicion” but only on a record 
made after a fair hearing. 

“In this case we are of the opinion that the Tribunal | 
violated certain fundamental rules of justice in reaching 
its conclusions. Firstly, it did not disclose to the assessee 
what information had been supplied to it by the depart- — 
mental representative. Next, it did not give any oppor- 
tunity to the company to rebut the material furnished to O 
it by him, and lastly, it declined to take all the material __ 
that the assessee wanted to produce in support of its case. ote 
The result is that the assessee had not had a fair hearing. — i 
The estimate of the gross rate of profit on sales, both by i 
















——— a 
the Income-tax Officer and the Tribunal sears Sil — 
on surmises, suspicions and conjectures.” ee te eS, 
The judiciary cannot, of course, m = 
every congressional inquiry nor saddle administr 
agencies with all the — court trials. J 
reforms but also from the f for ree e oh of 
attitude of tolerance and ess 
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an important role in educating the people as well as in $ 
deciding cases. It can and should, in the critical crises — be SUA 
that affect the reputations and fortunes of men, — 
The — sits — — 
in a quiet and dignified place, one that is far removed from | = 4 | 
the tumult and passions of erowds. It sits to make sure Wtan AN 
in cases coming before it that not even the humblest or E alan 
the most unpopular citizen is the victim of any intolerance 
that sweeps the country. | 
Those who ever doubt the need for procedural require- 
ments governing every tribunal sitting in judgment on | 
the rights of man should read The Great Peace (1953), \ 
written by a distinguished Indian, Raja Hutheesing. His — 
account of a trial in Red China is an abiding testimonial 
to the importance of procedure. i 
“On the stage sat the Chief Justice of China, an elderly ey 
international jurist; Po Yi-po, the Minister of Finance; 
the Chairman of the Central Austerity Inspection De- Er 
partment; and the man who organized the first guerrilla ese 
resistance. In front were the seven victims, facing the = = 8 
crowd. They were brought in by armed men who stood — —— 
behind them once they had taken their places. The vic- 3 — 
tims stood with their eyes looking on the ground and their — 
hands behind their backs. From their —— hu me 
long streamers reaching to their feet deseribing em a 


quietly waiting for their cues to hurl — and ——— 
the victims. hg eae 
“Po Yi-po in his — — that the loss 
state from the activities of the mis could unted 
much as 45 million dollars. —— -m 2 
18 million eatties of nt o 
men for a whole year, = ee 





22 TAGORE LECTURE XH 


— — 


of capital which would be enough to set up 10 modernized | 
factories each employing 2,000 to 3,000 men and set back 
the industrial progress of the country.” He then spoke 
of theeevidence against each defendant and described their 
heinous crimes against the people. The speech was in- 
terrupted repeatedly by shouts for direct retribution from 
the audience. The shouting appeared to be prearranged 
and the cries were taken up by one corner, then another, — 
till the crowd was whipped into a furious mob. Radio, 
telephones and cinemas were impressed into the service 
of this fury and people phoned from their homes to the 
court asking for the death penalty. 

According to the Communist theory the law courts are | 
instruments of mass condemnation. ‘The judgment must — — 
come as a climax to mass mobilization so that when the. 

sentence is passed masses will rise in fury against the. 
accused.’ The purpose of such public trials is to strike 
terror and let loose the forces of mob passion against the — 
‘enemy. After Po Yi-posat down, the crowd shouted and — 
screamed for the blood of the victims offered to them. — 
They threw rotten eggs, tomatoes and stones at their 
prey, who could not lift their faces and look at the crov 
or the judges. There was no examination of the accused è = 
and they were given no chance to reply to the charges. _ 










to death, 


and joined in the denunciation x of those f 
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two historic sources of power rest in other hands. The, 
strength of the judiciary is in the command it has over —— 
the hearts and minds of men. That respect and prestige — = 
are the product of innumerable judgments and decrees, SR 
a mosaic built from the multitude of cases decided. Re-. — 
spect and prestige do not grow suddenly; they are the a — ER 
oroduct,of time and experience. But they flourish when  — 
judges are independent and courageous. The court that. = © 
raises its hand against the mob may be temporarily Whe 8 os 
popular; but it soon wins the confidence of the nation. 
The court that fails to stand before the mob is not worthy | 
of the great tradition. — — 
The judiciary is in a high sense the guardian of the — 
conscience of the people as well as of the law of the land. a es 
It is much further removed from the political arena than ~ 
the administrative agencies or the legislative. Tje. 
aloof and detached from the community, not subject to — — 
the political stresses and st of other Me x . i 



























is made up of men who have tenure and other pro 
against the political f of the day. Its dec is 
more apt to reflect tradition and first p 
political expediency. = — — 
Judicial review gives time for the sober : cond thou 
It interrupts the ad unis trati Be ose 
makes it more time-co st ning. 
sions that must 1 
period is good for 


